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ABSTRACT
The United Kingdom’s Children Act 1989 provides that unaccompanied children claiming
asylum in the UK are looked after by the local authority in whose area they first come to
attention of the authorities. Unlike adults, they were not subject to dispersal to other parts
of the country under the Asylum and Immigration Act 1999. This has created an uneven
pattern of asylum-seeker children across the country, who have no choice in where they live
and are concentrated in a few geographical areas, typically near ports and administrative
hubs. That, in turn, has produced unmitigated pressure on local services while fostering a
view in other areas that the children are someone else’s ‘problem’ rather than a shared
responsibility for the country. This article maps the distribution of unaccompanied children
in England (Different laws apply in Scotland). It considers the effects of this geographical
concentration on the care of children, based on qualitative interviews with unaccompanied
children and young people and adults working with them. These interviews are analysed
through the lens of the requirement in the United Nations’ Convention on the Rights of the
Child that States must act in the best interests of the child. The support structure around
each child is conceptualized as the ‘holding environment’ in which they live and develop,
drawing on an idea developed by the British psychologist Donald Winnicott. It is argued that
neither children’s legal rights, nor their best interests, are best served by living in areas of
high concentration. However, the article also criticizes the language of ‘dispersal’ and
‘burden sharing’ in the wider debate on refugee reception. Finally, it analyses responsibilitysharing models from France and Austria and a similar model operating between different
boroughs in London, concluding that the laws and practices which exist do not fully comply
with the ‘best interests’ principle, often because of a failure to properly fund transfer and
care arrangements.

1. INTRODUCTION
Unaccompanied children seeking asylum face many difficulties. Jacqueline Bhabha calls them
‘Arendt's children’, highlighting the gap which Hannah Arendt identified between supposedly
inalienable rights, on the one hand, and their enforcement in practice, on the other hand, when a
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person becomes a refugee. 1 This is of course not to deny children’s agency, as Elaine Chase, Ravi
Kohli, and others have explored, with research coming particularly from the social work field. 2 This
article makes a contribution to the growing academic literature on unaccompanied children by
arguing a simple point: unaccompanied children are more likely to have their needs unmet if they
are left concentrated in particular geographical areas, which may therefore be unable to provide
foster carers, school places, and other aspects of care because of the level of demand. This
argument relies on the concept of the ‘holding environment’, first developed by the British child
psychologist Donald Winnicott in the 1950s: I conceptualize the child’s accommodation, education,
social support and relationships, formal support, legal advice, and leisure opportunities as the
environment which holds the child, in the absence of a family.
In the UK, section 20 of the Children Act 1989 mandates that a child for whom no adult has
parental authority must be looked after by the local authority in whose area the child is found. This
means that, unlike adults, unaccompanied children seeking asylum are not dispersed to other parts
of the UK. This provision was intended to protect children from being sent long distances from
where they arrived. As a result, however, some areas of England have responsibility for a much
larger number of unaccompanied children than others.
The UK has also ratified the United Nations (UN) Convention on the Rights of the Child
(CRC). 3 By virtue of article 3, the child’s best interests must be ‘a primary consideration’ both in the
treatment of the individual child and in the creation of law and policy affecting children. 4 The MinAs
research, 5 which took place from June 2014 to September 2015, sought to examine the experiences
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of unaccompanied children across multiple domains – education, social support, availability of
durable solutions, access to and representation in legal procedures, and so on – through the lens of
this best interests principle. Since there are significant differences in law and practice between the
different countries making up the UK, this paper and the research are focussed on England. For this
reason, some parts of the legal framework relate to the whole UK, while other parts are specific to
England.
The fieldwork for England comprised eleven semi-structured interviews with
unaccompanied children and young people and seventeen interviews with adult experts working
with unaccompanied children. The latter included lawyers, teachers, NGO workers and social
workers in local authorities. The interview topic guides were agreed by the research teams in the
four partner countries and interviews were thematically analysed with reference to a list of broad
topic headings arising from the CRC, such as “experiences of education”, “access to leisure activities”
and so on. This paper is informed by the findings from this fieldwork and the mapping exercise set
out in section two below.
The UK’s dualist constitution means that the CRC does not have direct effect, since it has not
been incorporated by Parliament into domestic legislation. The best interests principle has only
gradually been applied to children who are subject to immigration control. The UK initially entered a
reservation to the CRC which excluded such children, which it eventually withdrew in 2008 and the
best interests principle was specifically incorporated into the Borders, Citizenship and Immigration
Act 2009. 6 Even so, the principle is not a ‘trump card’ in most cases: the child’s best interests are a
primary consideration, but neither the primary nor the paramount concern as they are in public law
child proceedings. 7 The Children Act provision which places unaccompanied children in the
immediate care of the local authority can clearly be seen as one which aims at acting in the child’s
best interests.
However, I argue that unaccompanied children in the local authority areas with the highest
intake are disadvantaged by a lack of access to foster care, limited school places, and a stretching of
support systems, including legal advice and social work support. I seek to show that it is in the best
interests of unaccompanied children to be allocated promptly and taken to other areas of the UK
where the Children Act responsibilities would apply in full to the receiving local authority, with any
particular (informed) preferences, family ties, or religious needs of the child taken into account.
Since the MinAs fieldwork was carried out, in April to July 2015, the Immigration Act 2016
has introduced provision for the transfer of responsibility for unaccompanied children between local
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authorities. 8 Once the sections are in force, it will be possible for the Home Secretary to compel an
authority to take responsibility for a child. At the time of writing, a draft protocol is in operation,
enabling the transfer of responsibility. This article does not address the practicalities of the transfer
scheme, but rather analyses the phenomenon that arose from the legal position at the time of the
fieldwork. It describes the patterns of where unaccompanied children live in the UK, explores the
effects on the young people of the uneven distribution, and discusses whether some form of
responsibility sharing would be advantageous for the children. More broadly, it considers the
reluctance of lower intake local authorities to take responsibility for unaccompanied children.
Notwithstanding any changes in law or practice, this phenomenon is of importance beyond
its geographical and temporal context for three reasons. First, it explores the occurrence of
unintended negative consequences arising from a measure intended to provide protection and how,
in law and practice, such consequences can be resolved without losing the original protective
intention. Secondly, it conceptualizes the whole of the environment into which a refugee or asylum
seeker (child or adult) is received as a ‘holding environment’, 9 allowing a holistic view of the person’s
experiences in the context of where and how he or she is received. Thirdly, it argues for the legal and
policy debates about where refugees are received and accommodated to be framed in terms of
‘responsibility sharing’ rather than ‘dispersal’, or worse still, ‘burden sharing’.
Regarding the latter, harsh discourses prepare the ground for the formation of harsh policies
and legislation. But, equally, harsh legislation can contribute to increased public hostility. 10 Hence,
under the UK’s dispersal scheme for adult asylum seekers, ‘negatively labelled’ people are
deliberately placed in areas where poverty has already stretched the capacity of the holding
environment. 11 The policy itself seeks to reduce the financial cost of accommodating people seeking
asylum, regardless of the effects on them. Reference to dispersal carries the connotation of a
problem to be diluted, contributing to a climate of hostility for unaccompanied children. I argue that
the term ‘responsibility sharing’ is preferable because it emphasizes the duty to provide care and the
idea that the duty belongs to everyone, rather than being imposed by an accident of geography.
As the UK moves towards a responsibility-sharing system under the Immigration Act 2016,
the best interests of unaccompanied children will only be effectively guaranteed if the lessons from
previous schemes are taken into account, with a focus on the broader holding environment. To
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support these arguments, I begin by setting out the results of the mapping exercise, showing the
uneven distribution of unaccompanied children in England (part 2). I then explain in more detail the
theoretical framework of the holding environment (part 3), before examining fieldwork findings in
respect of children’s best interests and participation when they are looked after in the highest intake
areas (part 4). This helps to demonstrate the interaction between legal provisions and lived
experiences. Part 5 develops the argument about the language of the debate (dispersal versus
responsibility sharing) for unaccompanied children. I seek to show that the split discourse which
separates asylum-seeking children from other children fundamentally influences both laws and
practices towards them, contributing to the creation of concentrations. Finally, in parts 6 and 7
respectively, I analyse the lessons from previous attempts to redistribute unaccompanied children in
the UK and examine a localized sharing arrangement in London, as well as responsibility-sharing
arrangements in France and Austria, which illuminate the issues around responsibility sharing and
holding environments. I argue that such schemes only work in children’s best interests when they
are well planned and properly resourced.

2. THE MAPPING EXERCISE
During my research on the situation of unaccompanied children in England, it became apparent that
there was very little information available as to where in England unaccompanied children were
living. To rectify this, I made Freedom of Information requests to all 150 local authority Children’s
Services departments in England to map how many unaccompanied children were looked after by
each authority and how many former unaccompanied children were receiving leaving-care services.
The data generated through these means provided the most comprehensive picture that currently
exists about where unaccompanied children are looked after in England, even if some uncertainties
remain about the findings. 12
By the end of September 2015, 147 authorities had responded to my Freedom of
Information requests. Of these, 30 were not looking after any unaccompanied children under section
20. Another 50 – a third of all authorities in England – had between one and nine children. The
overwhelming majority – 105 in all – each looked after fewer than 20 unaccompanied children. I
refer to these as low-/normal-intake authorities.
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Only seven authorities were looking after more than 50 unaccompanied children. Five of
these looked after more than 100 children: Northamptonshire (104); Hillingdon, which incorporates
Heathrow Airport (106); Surrey (119); the London Borough of Croydon, which houses the Home
Office Asylum Screening Unit (412); and Kent which encompasses the port of Dover. The other two
higher intake authorities were Essex (78) and Islington (53). These seven authorities were looking
after around 43 per cent of all unaccompanied children in England.
In late April 2015, Kent was responsible for 376 unaccompanied children, having received
211 children in the period from August 2014 to early February 2015. By early September 2015, that
number had almost doubled to 730. In the same period, Kent Children’s Services were looking after
1,350 British children. Thus, unaccompanied children made up almost 22 per cent of the total
looked-after children cohort in Kent in April 2015 and some 35 per cent by the beginning of
September.
Looked at by region, London and the South East care for the highest numbers of
unaccompanied children, followed by East Anglia and the East Midlands. The South West, North,
North East, and North West receive very low numbers. Within each region, particularly the higher
intake regions, the pattern is similarly uneven, as shown by the range for each region.
A similar mapping exercise (pre-dating the Freedom of Information Act) to this research
showed that Kent was responsible for around 1,000 unaccompanied children and the London
boroughs were looking after over 3,700. 13 As is the case currently, most areas looked after fewer
than 20 unaccompanied children. Three authorities besides London and Kent looked after more than
100 children each: Birmingham, West Sussex, and Northamptonshire. Eight authorities had
responsibility for 50–100 unaccompanied children, and nine had between 21 and 50. Precise
location patterns have shifted over time due to changing means of arrival, but the distribution curve
has remained roughly the same, with most authorities in the zero-to-20 bracket.
Over time, the highest intake areas are subject to gradual falls and sudden increases which
place unmitigated pressure on their capacity to provide for new arrivals. Under the Children Act
system, they rely upon voluntary action by other authorities to take responsibility for any of those
children.

3. THE HOLDING ENVIRONMENT
In conceptualizing this argument, this article borrows the concept of a ‘holding environment’
developed by Donald Winnicott through his work with child evacuees during the Second World
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War. 14 The holding environment refers to the multi-faceted supporting environment that gradually
replaces the literal holding of a young child by a care giver. As has been shown, the quality of the
holding environment is crucial to the adaptation of children migrating within families, with the
emotional resources of the parents, the attitudes towards them in the host country, and the
circumstances of departure, among other things, affecting the child’s process of grieving for multiple
losses. 15
Since unaccompanied children are separated from their families, the holding environment
must be constructed on arrival. Thus, in this article, I conceptualize the child’s accommodation,
education, social support, and relationships, formal support, legal advice, and leisure opportunities
as the environment which holds the child, in the absence of a family. The holding environment, so
understood, encompasses both the welfare and the liberty aspects of the child’s situation and both
the best interests and the participation principles of the CRC. This understanding also permits the
idea that the holding environment may be strong, robust, and elastic or it may be weak, patchy, and
delicate depending on its capacity (the resources available) and the number of children and young
people held within it.
Although their argument does not rely on the holding environment concept, Reed and
others conclude that social relationships and environment are protective factors in the psychological
and emotional responses of refugee children who were resettled outside high-income countries. 16
Derluyn and Broekaert discuss the psychological risks of migration in adolescence, with relief on
arrival being displaced by the difficulties of integrating into a new system, culture, and language
while their own identity is still forming. 17 In this context, the limited support of a reception centre
offering what they call ‘bed-bath-bread care’ is unlikely to provide a holding environment that is
secure enough for the child to recover psychologically from the losses he or she has experienced.
Hanson and Nieuwenhuys conceptualize children’s rights as an ‘unstable translation’ of
underlying ideas derived from real life experience into legal principles. 18 The translation is openended and reflects negotiations at a particular point in time. These unstable translations mean that
it is possible for children’s rights to carry contradictory meanings and for the meanings to be
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contested. As a result, tensions or conflicts may arise between two translations. The CRC sets out a
series of (more or less specific) welfare and liberty rights, underpinned by principles of best
interests/protection (article 3), participation (article 12), and non-discrimination (article 2). State
parties are required to legislate compatibly with the CRC. The UK’s Children Act sets out more
specific duties on local government which are intended to implement both the specific rights and the
underpinning principles of the CRC. Yet it will be argued in this article that these rights principles
may be defeated or significantly challenged by the consequences of the Children Act 1989, which
has created concentrations of unaccompanied children in a few areas of the country, stretching the
capacities of local governments (and local communities) to care for them.
The Children Act framework is undoubtedly beneficial to unaccompanied children and this
article emphatically argues that there should be no weakening of unaccompanied children’s access
to the full range of rights and duties applicable to UK citizen children. This access has been hard won
through campaigning and legal challenges: from 1990 when it ratified the CRC until late 2008, the UK
maintained a reservation to the treaty that excluded children who were subject to immigration
control. For many years, local authorities evaded their full responsibilities to unaccompanied
children in order to avoid the expense of providing them with care-leaving services when they
reached the age of 18. Children’s rights in general, and migrant children’s rights in particular, have
had to be fought for despite the principle of non-discrimination. However, I argue that there are a
number of ways in which children’s access to their fundamental rights can be adversely affected by
living in the highest intake areas of England, simply because the holding environment becomes
overstretched and thus weakened.
This research was designed to explore the lived experiences of unaccompanied children
across a broad range of needs and entitlements, analysed through the lens of the principle that
children’s best interests must be taken into account in all decisions and actions affecting them. 19 It
was not designed to test a hypothesis that children’s access to their rights would be greater in lower
intake authorities and vice versa, nor to measure the relative quality of life and care between
different areas. As a result of interviews carried out in a high-intake and a normal-intake authority,
however, it became apparent that there were significant differences between the areas. These were
both in terms of numbers of unaccompanied young people looked after by the two authorities, and
policy and practice in working with them. It began to appear doubtful whether the principle of
children’s best interests could be put into practice in areas where resources or the holding
environment were stretched the most severely.
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It is axiomatic that no children were interviewed in areas that currently do not look after any
unaccompanied children. The research therefore offers no answers to the question whether it is in a
child’s best interests to be placed in an authority which has little or no prior experience of looking
after unaccompanied children seeking asylum. On the one hand, since they are children first and
foremost, any authority that has looked after children, whether British or foreign nationals, should
have the required expertise to look after unaccompanied children. There clearly is a holding
environment. On the other hand, as shown in the discussion of lived experiences in part 4 below,
unaccompanied children have certain specific needs, such as immigration legal advice and English
language support, which are unlikely to arise with British national children in local authority care. It
is therefore unclear whether it would be more advantageous for a child to be placed in an authority
which previously had a zero intake than in a high- or medium-intake authority.

4. UNACCOMPANIED CHILDREN’S LIVED EXPERIENCES
The accounts of the eleven unaccompanied children 20 I interviewed for the MinAs research about
their experiences in the local authority care system and the Home Office asylum-processing system
was consistent with the findings of other research. They also largely aligned with the views and
experiences of the seventeen adults who were also interviewed, who work closely with
unaccompanied children.
Each young person’s experiences span a breadth of interconnected areas. For the purposes
of this article, I focus on the following aspects: accommodation (encompassing food); education,
which may be categorized as welfare or protection needs; formal support; and legal representation,
which may be seen as participation or liberty rights. Although other elements would need to be
explored in a comprehensive discussion of the children’s experiences and treatment, 21 these four
areas are sufficient to demonstrate that concentrations of children within limited geographical areas
are likely to produce a gap between their rights on paper and the reality on the ground.
In the UK’s current system, the Home Office pays a daily rate per child to the local authority
to fulfil its duties. The rates change periodically but as at June 2016 the amounts were £95 per day
for children aged 15 or under and £71 per day for those aged 16 or 17 (though from July 2016
onwards a £20 per day premium was paid to local authorities voluntarily taking on children from
Kent County Council). When a child reaches the age of 18, if eligible for care-leaving services, the
local authority receives a weekly flat rate of £150, which amounts to a significant drop in funding. It
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is the level of funding for care-leaving services that appears to cause the greatest reluctance by UK
local authorities to take on responsibility for unaccompanied children.

4.1 Accommodation
Children who are looked after by the local authority must be provided with accommodation. This
may be in foster care, a children’s home, or semi-independent accommodation with either live-in or
visiting support from adults. Temporary accommodation is sometimes provided in a reception or
assessment centre. Of the interviewees in this study, none had lived in a children’s home, which
appears to be a relatively little-used option. Foster care is sometimes considered to be infantilizing
for independent adolescents migrating alone, 22 and there are particular concerns in respect of
private fostering arrangements rather than those overseen by a local authority. 23 However, although
problems can arise within foster placements, research generally suggests that foster care rather than
semi-independent living is likely to be in the best interests of most unaccompanied children. 24 In this
research, the interviewees who had experienced foster care were almost universally positive about
that experience. 25 By contrast, all those who lived in semi-independent accommodation while they
were children said it was difficult and they felt lonely.
One young person described how the foster family ‘embraced’ her, enabling her to adjust to
life with them and in the UK, and to become less ‘closed’. She felt part of the family, being treated as
a sister by the carer’s adult children, and remained in touch with them after she had moved out.
Others echoed the feeling of being part of the family. Another child was fostered until the age of 16
and then had to move to semi-independent accommodation because that was the local authority’s
policy at the time:
The family, the whole environment, when you’re with a family you have a family when you
come home, family around you to talk to, hot food to eat, suddenly you’re by yourself, you
have to do everything by yourself, food, pay bills, many things by yourself. It would be better,
absolutely, to stay with a family for longer.
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In semi-independent accommodation, this interviewee had occasional visits from a support worker
and had to call the worker for help if he needed it at other times.
Further, the recognition that foster care is the optimum form of accommodation for lookedafter children and care leavers is increasingly prescribed in statute. The ‘staying put’ duty, which
came into effect in May 2014, requires local authorities to support arrangements for the young
person to remain with a foster carer beyond the 18th birthday and up to the age of 21, if both the
carer and the young person wish to do this. 26 This is designed to replicate the family environment for
non–looked after young people, reflecting (partly) the average home-leaving age of 24 in the general
population. 27
Foster care is associated not only with a family environment and a form of induction into
local life, but also with relief from adult responsibilities such as budgeting, food shopping, and
cooking. In contrast, one child in semi-independent accommodation described his diet as: ‘Breakfast
– eggs; lunch – eggs; dinner – eggs. No change’.
A best interests analysis would therefore suggest that foster care is the optimum form of
accommodation, at least unless the young person expresses an informed wish to live in a different
arrangement. Some local authorities stated that they aimed to place all unaccompanied children in
foster care, with the expectation that they would remain there until the age of 18 and beyond. For
other authorities, however, although accommodation decisions were based on an assessment of
need, those aged 16 or 17 were significantly less likely to enter foster care and would generally need
to show quite exceptional need in order to do so. On 3 August 2015, Kent County Council was
reported in the national media to have run out of foster care spaces for new arrivals. It is perhaps
obvious that, where the numbers of children are greatest, the availability of foster placements will
be the most stretched and the threshold of need will be higher. While responsibility sharing does not
guarantee any particular child a foster placement, nor a positive experience therein, living in one of
the centres of concentration more or less rules it out.

4.2 Education
In the UK, education is free and compulsory up to the age of 16. In England, children must then
remain in education, training, or a combination of work, education, and training between the ages of
16 and 18. The local authority must therefore offer a school place for all children under 16,
regardless of nationality and immigration status. All schools must consider and give priority to
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looked-after children, but they can decline to accept a particular individual because they do not have
the resources or expertise to meet the particular child’s needs. On paper, therefore, the position
looks straightforward.
One child interviewed described having ‘brilliant support’ from the school, which provided
an individual assistant for lessons, assigned other pupils to act as buddies, and used the child’s Pupil
Premium 28 to arrange counselling. The child passed five public exams a little over a year after
starting school. In another school with higher numbers of non–English speaking children, a teacher
of English as an Additional Language (EAL) described a system where unaccompanied children have
two to three hours per week of separate English lessons, as well as a homework club. She explained
that emotional support is as important as the academic content of lessons.
Contrasting with these best practice examples, several children experienced long delays in
accessing education or had long journeys to school or college. 29 Two of the young people
interviewed (in London boroughs) had waited 11 and six months respectively, when aged only 13.
Neither received English lessons in the interim. One child (in Kent) was still waiting for a place in
school or college after seven months. His age was disputed by the local authority, which believed
him to be 17, while he stated he was 15. Delays are not unique to the higher intake authorities, but a
number of children in Kent said that they were travelling for one to one-and-a-half hours each way
to college in London, because there were no places available in Kent, or within the right part of Kent.
A worker from a non-government organization in Kent explained that some young people
were receiving limited education from charities that taught English and life skills. He said that a
number of young people in semi-independent accommodation had asked him for support accessing
education, having been in the UK for several months. Frequently they did not know who their social
worker was in order to get help from him or her.
A senior manager in Kent explained that a college within the county, which had previously
been ‘inclusive’ of unaccompanied children, had stopped providing English for Speakers of Other
Languages (ESOL), which meant that it no longer met the needs of the majority of unaccompanied
children. The college was in an area where accommodation was more readily available and the
combination of access to accommodation and education meant that a number of unaccompanied
children were placed in that area. The district council began to express concern about community
cohesion and the college stopped offering ESOL courses. 30

28

Additional money for looked-after children or those from low-income families.
In the UK, most State-funded schools accept children up to the age of 16; those aged 16–19 mainly attend
Further Education colleges.
30
Public spending cuts at the time of the fieldwork were affecting English language courses around the
country, but the demand among children, and therefore the impact, was greater in Kent.
29

12

While the apparent decision to deliberately stop meeting the needs of unaccompanied
children is unacceptable, the issues around education in Kent raise a more intractable problem: it is
easy to see how 20 or 30 children, aged mainly between 13 and 17, could be absorbed reasonably
easily into the educational system of a city or a county. It is much more difficult to meet the increase
in demand when hundreds of new arrivals need to be placed in education. Delays in access and long
journeys become inevitable.
The issues for unaccompanied children reflect those arising as a result of the dispersal of
asylum-seeking families with children. Where dispersal creates concentrations, it is more difficult to
find places in schools. 31 As with unaccompanied children, Reakes found that the availability of
(cheap) housing tended to be concentrated in certain parts of dispersal areas, so there was more
pressure on school places in those areas, which might be ones with little pre-existing ethnic diversity
or experience of providing EAL in schools. Dispersal is discussed in more detail in part 5 below, but it
is worth noting at this point the paradox that concentrations of this sort (mainly in London and
South-East England) were in part what the dispersal system aimed to avoid. Any programme for
mandatorily moving people around the country needs to be carefully designed to avoid simply
perpetuating the same difficulties in different places.
Given the crucial importance of schools and colleges for the children’s access not only to
education but also to leisure opportunities, friendships, and a community, it can be concluded that
the concentration of children in a limited area is contrary to their best interests if it inhibits their
access to education. Concentration is also likely to impinge on the participation aspect of rights if
young people are less able to have their views and preferences about education taken into account
due to the overstretching of provision.

4.3 Formal support
Children living outside families need support. The formal support structure for unaccompanied
children seeking asylum is as follows. All looked-after children (migrant or citizen) should have an
allocated social worker, an independent reviewing officer who reviews their care, and access to an
advocate provided by the local authority. This advocate is not a lawyer but a person who speaks to
the local authority social services on the child’s behalf on particular issues at the child’s request.
There is also a statutory entitlement to the appointment of an Independent Visitor (IV) for any child
in care for whom it would be in their best interests. 32 All this is the responsibility of the local
authority. In addition, all asylum seekers, including children, are entitled to free legal advice and
Angharad Reakes, ‘The education of asylum seekers - Some UK case studies’ (2007) Research in Education
77, 92-107.
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representation in respect of the asylum claim and any appeal. This is provided by private firms and
not-for-profit organizations under contract to the Legal Aid Agency, under the control of the Ministry
of Justice. Finally, all unaccompanied children should be referred by the Home Office to the Refugee
Council Children’s Section – an expert charity – as a source of advice. However, three expert
interviewees said such referrals were rarely made, a view confirmed by the Chief Inspector of
Borders and Immigration, who reported that referrals were made in only 39 per cent of the files he
sampled. 33
The local authority’s duty to appoint an IV was particularly conceived as a benefit for those
children receiving infrequent or no visits from a parent or parental figure, which would apply to
most, if not all, unaccompanied children. However, in 1998, less than a third of local authorities had
an IV scheme at all. 34 There are no up-to-date figures on how many authorities run an IV scheme,
but none of the young people interviewed for this research said that they had an IV. One expert
interviewee had attempted to be appointed as an IV for a particular young person but was informed
that the authority did not have a training scheme. When the interviewee attempted to do the
training in a neighbouring borough, she was refused a place because she proposed to visit a child in
another borough, which had a statutory responsibility to provide its own training. At the time of
interview, she had just been appointed as a ‘mentor’ for the young person, albeit without training
and with apparently limited support. Since IVs are volunteers, it is self-evident that each authority
has a limited potential supply.
The quality of the relationship with the social worker varied between the young people
interviewed, as might be expected in any human relationship. One young person in a low- to normalintake authority felt her social worker was excellent. Several young interviewees mentioned low
levels of support when they moved into semi-independent accommodation. Expert interviewees
cited high staff turnover and great variability between social workers and social work teams, with
some described as committed and caring, and others considered case-hardened and cynical. It was
widely recognized that social workers were often overworked and this could have an adverse
impact, for example on foster placements, the promptness of dealing with problems, access to
education, or the amount of support given to the child. A foster carer praised Brighton and Hove
local authority (a low- to normal-intake authority) for making efforts to ensure a good match
between the foster carer and child, which had resulted in positive experiences for both. A former
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social worker in another (medium- to high-intake) authority identified insufficient attention to
making a good match as a cause of problems.
Most, if not all, local authorities have restructured their social work departments so that
there are no longer specialist teams for asylum-seeking children. This applies even to the authorities
with high numbers of asylum-seeking children. Social workers who formerly worked in specialist
teams were concerned that their disbanding would lead to a loss or dilution of expertise regarding
asylum, with the risk that children would not be advised of important steps or deadlines. At the
same time, several interviewees, including charity workers and social workers, felt that the creation
of joint looked-after children’s teams dealing with both migrant and UK citizen children increased
the chances of children being treated as children more than as migrants.
Of the young people interviewed, one (in Kent) did not know who his social worker was and
one (in London) did not have a social worker at all as a result of an age dispute. Another child
explained that his bed was broken so that it touched the ground in the middle. He was sleeping on
the floor but did not know whom to ask for help in getting the bed fixed. A charity worker in Kent
had ‘at least five cases’ where his organization was assisting children who did not know who their
social worker was, which made it difficult for them to seek help. Although each of those children
would have had an allocated social worker, the pressure on the social workers was such that the
system was under extreme strain.
However, as the number of children arriving in Kent increased to unsustainable levels in the
early autumn of 2015, it was at times impossible for new arrivals to be allocated a social worker. This
reflected the position in 2001–02 when large numbers of arrivals meant that some children were
placed outside Kent, despite remaining under Kent’s care – a position which was recognized by all
concerned as not best practice, yet the concentration made it unavoidable. As with education and
accommodation, living in a low-intake area does not guarantee a positive relationship with the social
worker or a good level of support, but living in a centre of concentration is likely to militate strongly
against it.

4.4 Legal representation
Children face a complex and hostile asylum process. 35 Good-quality legal advice is essential to a
successful asylum claim. There is evidence that poor representation can have a devastating effect on
children’s chances of obtaining long-term leave to remain in the UK. 36 While this applies to adult
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asylum seekers also, many children face additional barriers in explaining their cases which demand
highly skilled representation if existing cynicism on the part of Home Office decision makers is to be
overcome.
Legal aid is available to all children claiming asylum, and children’s cases are funded
somewhat more generously than adults’ cases. Yet, when high levels of demand are concentrated in
areas of limited supply, it becomes difficult to access any legal advice at all. In Kent, several
interviewees stated that there were three legal aid asylum representatives: ‘two good ones, one bad
one’. Each firm is given a certain number of ‘matter starts’ on its legal aid contract, capping the
number of cases it can take on in any given year, so that a certain number of asylum applicants are
compelled to use the poor-quality firm. It is extremely difficult to change provider once legal aid has
been granted to one provider for the case, so that even a breakdown of trust between client and
representative is not usually enough for a new provider to be able to take over the case.
Interviewees in Croydon likewise identified a lack of high-quality legal representation, particularly
providers with expertise in children’s cases.
Problems in accessing legal representation militate both for and (to some extent) against
responsibility sharing. Children need to avoid long journeys to meet with their lawyers. Legal aid cuts
have created advice deserts as firms have been forced to close or have withdrawn from legal aid
work. 37 This includes most of the East Anglia region, which has a relatively high number of
unaccompanied children. This problem is not wholly unique to higher intake areas. A lawyer in a lowto normal-intake area described how, when around 15 children arrived together in a lorry, all of
them were referred to her organization as the preferred legal representative for that area. The
organization’s size had been reduced as a result of cuts to legal aid and its ability to represent that
number of children was ‘stretched’. The same organization was later asked to take on some of the
Kent children, despite the long journey that would involve for clients.
Thus, the problem is linked to the Children Act system in that sudden ‘micro-concentrations’
can also arise, which create a strain in one part of the holding environment as a result of unrelated
factors such as an ill-conceived legal aid contracting system.

5. RESPONSIBILITY SHARING, NOT DISPERSAL: THE IMPORTANCE OF
LANGUAGE IN LEGAL AND POLITICAL DEBATES
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As indicated in the introduction, the language of these legal and political debates is significant. Harsh
discourses prepare the ground for the formation of harsh policies and legislation. Bauder, for
example, argues for the term ‘illegalized’ rather than ‘illegal’ to describe a migrant’s status, since the
latter term carries implied meanings and gives rise to emotional responses which (adversely from
the migrant’s perspective) affect both community relations and legal policy and decision making. 38
Debates commonly revolve around ‘burden sharing’ and addressing a problem, a ‘crisis’, and an
unfair share from the host area’s perspective. 39 Such debates risk excluding children’s best interests
altogether. In these circumstances, the arguments in this article risk being misconstrued and, for this
reason, it is necessary both to highlight the harsh discourses at play, and to emphasize the
importance of responsibility sharing for a group characterized by both vulnerability and agency,
trauma and resilience, childishness and ‘unchildlike’ experiences.
There is a tension between the child-as-victim discourse and the migrant-as-threat
discourse. 40 As children, unaccompanied minors engage the welfare provisions, but as migrants they
engage the political system relating to immigration policy. The unaccompanied child migrant is a
threat to the construction of a child as vulnerable and apolitical. This has led Giner to describe policy
on asylum-seeking children as a collision between inclusive and protectionist policies for children, on
the one hand, and exclusionary policies and practices towards asylum seekers, on the other. 41 From
a different perspective, Crawley points out that the experiences which lead children to claim asylum
are often inherently ‘unchildlike’ according to prevailing Western ideas of childhood – as indeed is
the act of migrating alone. 42 The consequence of failing to fit these assumptions about childlike
behaviour is that children are treated with suspicion and disbelief, translating into a presumption
that they seek access to the UK’s education system rather than protection.
Unlike adult asylum seekers or children within asylum-seeking families, unaccompanied
children do not face dispersal under the National Asylum Support Scheme (NASS). NASS was
established by the Asylum and Immigration Act 1999 in order to withdraw access to social housing
for asylum seekers who needed accommodation. Instead, they are placed in a dispersal system
whereby they are transferred to one of several dispersal areas in the UK. Under this system, asylum
seekers can no longer choose to live within established communities from their home country, with
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adverse impacts on the wellbeing of the individual asylum seeker and the ability of refugee
community organizations to support new arrivals, as well as affecting the receiving community in the
dispersal area. 43 Just as it can for children, the receiving community for an adult or a family seeking
asylum can be conceptualized as a holding environment.
Dispersal concentrates people seeking asylum in areas of social deprivation where housing is
cheap. Various authors have argued that dispersal isolates asylum seekers from communities willing
and able to support them, and forces them into areas where they are perceived as competing for
resources which are already scarce. 44 For example, the awarding of contracts to private landlords to
house asylum seekers can increase local rents, which leads to local tensions. 45 Dispersal of families
with children creates pressure on school places, though the available evidence suggests that asylumseeking children do not, in fact, have the presumed negative effect on schools. 46 The perception of
competition for resources in already deprived areas is compounded by the harsh rhetoric and
policies which portray asylum seekers as threatening or undeserving and therefore an inconvenient
group of people who ought to be confined to the least desirable areas. 47
The academic literature has, then, already discussed the potentially adverse consequences
of the dispersal system, which creates a concentration of a group of (culturally unpopular) people,
such as those seeking asylum. The particular importance of dispersal to children (within families) is
this: in allowing for families to be dispersed, the Immigration and Asylum Act 1999 removed the
Children Act obligation on local authorities to ensure that the children in those families had an
adequate standard of living. 48 Local authorities were absolved of responsibility and accompanied
children were left in a lower tier of protection. But this issue has received little, if any, attention in
relation to unaccompanied children. This willingness to exclude migrant children from mainstream
child welfare policies highlights the fragility of the buffer that the vulnerability discourse provides to
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unaccompanied children. In the case of asylum-seeking children within families, both their best
interests and their participation rights are ignored, since their views are neither sought nor taken
into account in the dispersal process. There is a risk that a dispersal system for unaccompanied
children would likewise effectively remove them from mainstream children’s services. Certainly an
early proposal suggested setting up some kind of alternative provision for unaccompanied children,
outside the auspices of local authority children’s services, under contract with other organizations. 49
Unfortunately, discussion of responsibility sharing for children in England has also thus far
largely been framed as ‘dispersal’ prompted by a ‘crisis’ in a high-intake authority. In seeking to keep
the best interests of each individual child at the core of these arguments, I argue that outcomes, in
policy terms, would be more positive for all people seeking asylum if debates were framed around
the dignity of each person, rather than around the ‘burden’ which they represent to the host
country or area.

6. RESPONSIBILITY-SHARING ATTEMPTS IN THE UK
Thus far, this article has looked at the concept of the holding environment, the occurrence of
concentrations of children in certain geographical areas in England, and the consequences for
children within those areas. On this basis, I have argued that it is not in the best interests of children
(including their participation rights) to be looked after in an area with a very high concentration of
unaccompanied children. However, as argued in part 5, the UK’s current dispersal system for
asylum-seeking adults and families also creates concentrations and does not respect children’s best
interests. Therefore, the focus of my argument now shifts to the solution. There have been previous
occasions when attempts have been made to address this issue in the UK, and this section considers
those arrangements for sharing responsibility, with a view to analysing the factors that do or do not
help to create good holding environments.

6.1 The Pan-London Protocol
The only ongoing example in England of responsibility sharing is in London, where the Pan-London
Protocol (also called the London Boroughs Rota System) determines where children should be
looked after if they come to first attention at the Asylum Screening Unit (ASU) in Croydon. 50 FOI data
showed that the numbers across London are extremely uneven, ranging from 10 (Camden) to 412
(Croydon). The mean is 44.9, while the median is 27. Apart from Croydon, Hillingdon (106), and
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Islington (53), all boroughs look after fewer than 50 unaccompanied children. Three boroughs have
numbers in the forties, six in the thirties. This suggests that the rota is not particularly effective in
sharing responsibility between boroughs.
This is partly because the rota only applies to unaccompanied children aged 16–17. Around
one-third of unaccompanied children are aged 15 or under, and therefore go straight into the care of
Croydon. This would include children who were initially thought to be 15 or less but who are later
assessed (by Croydon) as being 16 or 17. Interviewees explained that the rota also excludes those
who come to the attention of police or social services first, rather than independently arriving at the
ASU. Croydon then assumes responsibility under the Children Act before the Pan-London rota comes
into play.
Best interests receive scant consideration: children are allocated to the next borough on the
list, regardless of issues such as the availability of foster care, education places, the existence of a
community from the child’s religious or language background, the number of children that borough
already looks after, or the borough’s size or relative wealth. One interviewee explained a further
concern that, although children should be rapidly allocated to the host borough, spending no more
than five days in emergency accommodation, administrative delays can lead to them remaining in
bed and breakfast accommodation without proper support for longer periods.

6.2 The Kent Safe Case Transfer pilot programme
In 2002, a spike in the numbers of unaccompanied children led to the creation of the Kent Safe Case
Transfer pilot programme. The scheme began when Kent appealed to other local authorities to take
on responsibility for some of the children. The receiving authorities were three Greater Manchester
authorities. 51 The pilot programme applied only to healthy boys aged 16 or 17 who had no family
ties in the South East and were willing to go. In all, 30 children were transferred from Kent to the
Greater Manchester authorities over six months.
The evaluation of the pilot programme notes that the three-year funding arrangement for
the scheme was much higher than the standard per capita grant. 52 The receiving authorities offered
a high-quality package including accommodation and education, which could not at the time be
offered in Kent due to resource pressures. This led to some tensions as the boys were perceived to
be receiving more support than UK citizen looked-after children. Even so, the evaluation concluded
that the project was highly successful and provided a model for service development for
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unaccompanied children, with a number of best practice points noted. In each area, a high level of
well-integrated care was provided.
By the end of the scheme, a local authority circular in 2003 and a court decision 53 had
clarified the responsibilities of local authorities under the Children Act 1989. Authorities now had to
accommodate and look after children under section 20 of the Act, instead of providing a much lesser
service under section 17. This meant children were unequivocally entitled to receive care-leaving
services when they reached the age of 18, which was a significant, and hard won, advantage.
However, since the Home Office did not fund unaccompanied care leavers at a level that local
authorities considered adequate, other authorities were generally no longer willing to take
responsibility for unaccompanied children from Kent. 54 Thus, funding was the reason for both the
pilot programme’s success and its non-continuation.

6.3 The Specialist Authorities model
A further attempt to redistribute responsibility was developed in 2007, when the Home Office
proposed that 50–60 local authorities would become ‘specialist authorities’, each looking after
around 100 children. These were expected to be mainly outside London and the South East,
mirroring the adult dispersal scheme. The proposals were said to address the ‘need for a more
rational system’. 55 Among the ‘problems’ the government expected to address was that some local
authorities were supporting young people whom they were not legally obliged to support, rather
than the concern that the best interests of unaccompanied children in high-intake areas could not be
implemented.
Both this initiative and the safe case transfer pilot scheme discussed above were largely the
result of extensive lobbying by Kent for the rest of the country to take on some responsibility for
unaccompanied children, or to increase the funding available for Kent, particularly to cover the careleaving costs. The proposals did not come to fruition because no authorities bid to become specialist
authorities. No additional funding was to be made available to specialist authorities to carry out the
statutory duties placed upon them. Rather, the government expected to reduce care-leaving costs
for local authorities by measures such as granting shorter periods of temporary leave to children,
not granting temporary leave to those aged 16 or more, and engineering a situation where children
were already removable from the UK as soon as they reached 18. It is far from obvious that the
government had given any consideration at all to the best interests of the child principle, in
R (on the application of Berhe and others) v London Borough of Hillingdon [2003] EWHC 2075 (Admin) –
often referred to as ‘the Hillingdon judgment’.
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conceiving a system where 16- and 17-year-olds would be left in two years of limbo for the sake of
cost saving and administrative convenience.

7. COMPARATIVE ANALYSIS: FRANCE AND AUSTRIA
The UK is not alone is receiving unaccompanied children and needing a rational system for
organizing their care in a way that addresses and implements children’s best interests. It is
useful to look at the experiences of other refugee receiving countries, and indeed it is one of the
benefits of comparative research (such as the MinAs project) that it enables this. The primary
conclusion that can be drawn from such comparative analysis, however, is that any scheme that is
not properly resourced and firmly grounded in an understanding of the best interests principle will
fail to deliver outcomes in a child’s best interests.
France has experienced similar patterns of concentration in certain areas, particularly Paris,
Lille, and Marseille. The French government has attempted to address this but has so far been
largely unsuccessful. In 2013, a reception protocol was issued by a Circular from France’s Ministry of
Justice whereby central government provides funds for five days in which to assess whether a
person is a child and unaccompanied. Those assessed as children are allocated by the Children’s
Judge to one of 96 local départements, which must ‘care-in’ the child.
Serious problems quickly arose with the protocol. First, central government pays the
department only for the first five days, during which the young person is assessed. After that, the full
cost of caring for children is borne by the département. It frequently takes many months for the
young person’s age and status to be assessed, not the five days allowed for by the protocol, and
children are sometimes left to live on the streets or in informal fostering arrangements. Others are
given accommodation, but little attention is paid to their needs because they are expected to be
transferred elsewhere in due course. These long delays in assessment mean that those who are
eventually ‘cared-in’ have often begun to form a private life and an informal support network in the
département where they are assessed. They are then transferred to the allocated department
without the child’s opinion or best interests being taken into account.
Secondly, the protocol, although ostensibly compulsory rather than voluntary for the
départements, was issued by Circular and does not have the binding force of an Act of Parliament. In
consequence, some departments refused to implement the protocol and suspended reception of
unaccompanied children, arguing that they did not have the financial resources to care for them and
that the money should come from the central government. By the beginning of 2014, nine
départements had suspended reception procedures and 12 had appealed against the protocol. The
Administrative Court ruled against the départements which suspended reception. In response to the
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departments’ appeal, the Council of State (Conseil D’Etat) approved the majority of the Circular on
30 January 2015, but has asked the government to put the measures into legislation so that they are
legally binding.
A further problem is that each department has a quota for the number of unaccompanied
children it must accept, based on the size of its existing under-19 population. Three months after the
protocol was implemented, 61 of the 96 départements had already reached their annual quota of
unaccompanied children. The quotas were based on a significant underestimate of the numbers of
unaccompanied children entering France. On some occasions, this has meant that a département
which has reached its quota has to care for a child temporarily until an alternative allocation is
made, creating more delays and uncertainty for the child.
Worse still, some children face a ‘double assessment’ when the allocated département
refuses to accept the assessment of the first. In some cases, the child has been accepted to be a
child by the first département, allocated to a second département, reassessed as an adult by the
second département (though in fact this is unlawful), transferred back to the first, where the case
was considered by the Children’s Judge, and the child was then allocated to the first département.
The prolonged uncertainty is very clearly not in the child’s best interests.
Austria experiences a different pattern of concentration because asylum seekers are
accommodated in one of three initial reception centres funded and operated by the federal
government, or Bund. Responsibility for unaccompanied children initially rests with the Bund before
being delegated to one of the nine regional governments (Länder) after they are admitted to the
asylum procedure. Allocation is according to a ‘distribution key’ (Verteilungsschlüssel) and legal
responsibility passes to the Land’s Child and Youth Welfare Services.
As in France, one of the main tensions between the Bund and the Länder is funding. Once
responsibility is delegated to the Länder, it is the Länder that funds care. Daily rates are set out for
the care of unaccompanied children, but they are lower than the rates for UK citizen children in care,
which appears to be possible only because Austria continues to apply a reservation to the CRC. 56 The
tension between the Bund and the Länder over funding for discharge of these responsibilities can
result in delays in offers of accommodation to unaccompanied children. Children commonly stay two
to three months in the reception centre at Traiskirchen , which receives all of the unaccompanied
children, but it can be longer because of these delays. Perhaps partly as a result, Traiskirchen is
criticized as overcrowded but also as lacking any infrastructure at all for children, with long queues
for food and no provision for education. In addition, although children are entitled to have a legal
guardian appointed, this cannot be done until they are allocated to one of the Länder. During that
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time, they have only a legal adviser, not a legal guardian who can make decisions on their behalf and
assess their best interests.
It is clear that the most significant problem with both France and Austria’s responsibilitysharing arrangements is funding. In both cases, disputes between local and central authorities cause
delays or refusals to receive and care for unaccompanied children, creating periods in which
children’s needs are not met. Whether the arrangement is fully embedded in statute, as in Austria,
or the hybrid compulsory but non-legally binding system as in France, a failure to properly fund the
authority to which care is delegated causes disruption to the arrangements.
This reflects the lessons from the UK: the Kent Safe Case Transfer pilot programme, the only
properly resourced scheme, is the only successful example of responsibility sharing to date.
However, the reluctance to take responsibility for unaccompanied children, like the reluctance to
properly fund their care, and the suspicion with which their asylum applications are viewed, suggests
a broader failure to honour the spirit of the CRC where migrant children are concerned.

8. CONCLUSION
This article used Winnicott’s concept of the holding environment as a useful framework for analysing
the care and processing of unaccompanied children seeking asylum in England. It concludes that,
while overall the Children Act framework is beneficial, there are unintended negative consequences
that to some degree place the legislation in conflict with the CRC.
As a result of the Children Act, certain local authorities have become responsible for much
higher numbers of unaccompanied children than others. Not only the overall numbers, but also any
sudden increases in numbers, are concentrated in these areas. This research supports a concern that
these concentrations overstretch or damage the holding environment for unaccompanied children:
pressure is placed on accommodation, education places, social worker support, the capacity of legal
representatives, the ability of voluntary organizations to provide social support, and so on. As a
result, the concentration impinges on both the implementation of what is in children’s best
interests, and on their right to participate effectively in decisions affecting them.
The research discussed in part 5 above on the NASS dispersal system for adults suggests
that, so long as it is treated as a mechanism for removing asylum seekers from mainstream society
into the cheapest accommodation available (sometimes regardless of whether it is habitable), it
deprives them of access to community and linguistic support and other services, and creates division
and hostility within local areas. This research suggests that similar conclusions can be drawn with
respect to the Children Act system: so long as it operates to concentrate children in certain areas,
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absolving other authorities of responsibility, it will deny some children the full benefit of the best
interests principle. Yet the clear and constant theme throughout the comparison of actual and
proposed responsibility-sharing models for children is that such models do not succeed without
proper funding. Whether they are voluntary or compulsory schemes, the evidence shows that
regional and local authorities will refuse to take on responsibilities that are likely to create a financial
deficit.
Drawing on Hanson and Nieuwenhuys’ conceptualization of child rights as an open-ended
endeavour to translate underlying ideas from principles and lived experiences into law, 57 I argue that
there is a need to translate this recognition into law. However, any such translation carries a
significant danger for unaccompanied children: since their access to the full benefit of the Children
Act framework has been hard won, there is a difficult balance to be struck in seeking any alteration
to that framework. Importantly, however, the localized nature of the Children Act obligations also
enables the UK government to abdicate responsibility for these children, paying sums of money that
are not commensurate with the duties which it places upon local authorities.

57

See (n 17).
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