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Abstract

This thesis attempts to draw upon critical legal scholarship of the United States First Amendment la
particularly the wiade odfsr, e etdoo nf roafmes pae edcihsdc uists i
apparent tolerance of speech inciting racial and religious hatred against the backdrop of recent mass shoo
or violent attacks of white supr e méuericedtyodlinephate p e
speech. The thesis is engaged in a critabattrinal,theoreticaland evidencévased commentary upon First
Amendment Incitement Doctrine (the rule Brandenburg. The crux of the First Amendment Incitement
Doctrine is that spe@ccan only be censored if it produces an immediate illegal adtleecombination of
legal and jurisprudential analysis is then complemented, in the second half of the thesdisaoitinse
analysis of online newspapers/magazines tbol ustrate the harm resul ti:
tolerance of free speech. | argue that the evident consequences of abusive hate speech should also be fa
into future discussion and debstaround the First Amendmeiithe theoretical frameworlof this research
locatesthe analysisoh at e speech regulation in Ronald Dworl
not i n t dreesmeecthabdolatidnd svher e | ar tgsclolattmisappliedhis ows theoryu d
The research philosophy utilized here is interpretivism. | assessed 2637 online articles and conducte
thematic analysis. The study finds that African Americans and Jews are the main targets of hate spe
perpetratd by white supremacists and that internet communication has been used to amplify this hatred. T
study further finds that online hate speech tends to drive offline violent acts. My original contribution t
knowledge is the overarching importance of cotuakzing harm and the imminence of risk when interpreting
free speech cases ammhcomitantlythat discursive constructiois mediashould be utilized by thBupreme
Courtwhenseeking to regulate online hate speechhhatns historicalt oppressed maorities in Americalf

the momentum of online hate speech against racial and religious minority groups is not effectively check
by the law, America could well be facing a ticking titmemb as has been argutbe Capitol Building episode
may be a case oint.
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Chapter One
Free Speech and Brandenburg iran Internet Age (of Hate)

Introduction

In the United States;irst Amendmenjurisprudence has supported freedom of speech over the regulation of
hate speech particularly from the twentieth cerftuvhile the rise of thenternet hascontributed tothe
problem where hatspeakerdave utilizedthe mediao spread hatred against historically oppressed groups.
The continuous and repeated harms caused to racial and religious mibectese of the broad protection

of free speechn modern day America calls for the-egaluation of the First Amendment pision as
establishedn Brandenburgin 1969, thdJnited StateSupreme Court (hereinafter referred tatesCourt)
established the doctrine of incitemenBrandenburg v Ohig The Court held in thiall-importantcase that
speech can only be censored has the propensity to lead to immediate unlawful actdn this case rests

the essence and crux of the American constitutional law and is known as the doctrine of incltement.
society, where the law does not intervene to censor incitementolengé or hatred against certain
racial/religious minorities, the result is evident in Nazi Germany and Rwdman could not have
overstretched this point when the scholar noted that not legislating against incitement to hatred (even if i
on the pnciple of equality), obviously sendsnrae s sage of O6unequal standin
those members who are victims of hate spéadistory might as well repeat itself if robust free speech
protections in the United Stat€d.S.) continue ¢ allow a greater range of hatred to be expressed against
minorities without legal censorsHipspecially as perpetrated by white supremacidts.researcrexplores
argumentsaround the relativistic approadi the Courtin adjudicating free speedaases of the racial and
religious kindandwhite supremacisfonline incitemento hate/violencagainstacialminorities in modern

America.

I Alexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudence: A Historical PerspetitivBower of
Hate Speech' (2000) 40 Santa Clara L Rev 729, 230.
2395 U.S. 444, 449 (1969)

SAl exander Brown, O0The fAWho?0 Question in the Hate Speect
Canadian Jour. Of Law &urisprudence 23, 25.
“Joshua J Warburton, o6Should There be Limits on Hate spee
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Thethesissuggestpotential regulatory efforts to limit discriminatory speechhafracial and religiougind
(againstAfrican and Jewish Americapas these are worth protecting toader the American legal system
This study seeks to contribute to the delmtdree speech incitemeisisues taadvance scholarship in this
areatheoretically and doctrinally wtel utilizing media sources for analysis in chapters five anafsikis
thesisto illustratethe harm caused by abusive hate speA&sp, this thesis seeks wirect attention to the
impactmade bywhite supremacigb the problem of online hate speechifiament against racial and religious
minorities because of broad protection of speech in AmeAsaa result, some sectisrof this work,

particularly in chapters one, five and six contain hateful comments that can upset the reader.

This introductory clapterdelineateghe problem,focus,scope,andlimitations of this researcht highlights

key issues in this area of study, the relevance of the research and the contribution it makes to knowledg
legal theory and media studidis work is not an attempt to articulate the tremendous disagreement amon;
disparate American schask on hate speech or resolve the conflicts of countless eminent writers on why ha
speech should be regulated. It is also not aimed at proposing an accH#ptabjef free speech under
American jurisprudencewhich scholars in the United States hanat been able to accomplisimstead,
conceptuallythe broadaims of this researclreto explore theFirst Amendment free speech provision in the
light of thedoctrine of incitement using RonaldBwk i nés | egal theory as th
insights on ways to regulate racial and religibate speech in Americ@his work also gamineghe influence

of white supremacists in promoting speech inciting hate and violence against African and Jewish Americe
in the United Statedt also undertees a illustrativereview of selectedmedia outlet to gainsomeinsight

into theimpact broad protectionf speechhas on racial and religious minoritjdsearing in mind that free
speech doctrine is not just a product of theory but of lived exper@ntpidgments as wellThe thesis aims

to analyse the theoretical and conceptual foundations of the doctrine of incitement and assess the perti

5 SeeAlexander Tsesis, 'Balancing Free Speech' (2016) 96 BU L REBvLa. For a detailed discussion of the three methods of
interpretation used in the First Amendment jurisprudentarket place of ideas, sakpression and setfetermination. See further
Edwin C. BakerHuman Liberty and Freedom of Sped€ixford University Press 1989) pp® 4751. See also, chaptdmreeof

this work (pages 1-20) for a more elaborate discussion of these theories.

6 Especially media outlets in Pittsburgh and Charleston, cities which have experienced majsruvbite e mauttages t s 0

7 James Weinsteijate Speech Pornography, and the Radi&isdck on Free Speech Doctrifi@estview Press 1999)1.
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workings withinthis constitutional provisions and practid&'hile other works in this area have emphasized
the formalistic and albsact nature of the modern free speech doctrine of incitefrthigt,workon a deeper
level criticizes this approaa@nd conducts a theoretical/doctrinal analysis that presents an atdittosecore

traditional interpretation of free speech.

1.1 The Problem

In the US, advocacy of violence is fully protectedbut incitement to violence isxcluded from protected
speech undethe First Amendmentincitementto violence appliesvhen as p e askverdsére deemedo
inciteviolent orillegal actsi® Crane definescitement i a s -actintepdedetaniotivate others to engage
in unlawful lehala c t i %Ak mentiorted earlier, th@octrinewas established by the United States Supreme
Court inBrandenburgThe Court in that caseshd that, the First Amendment guarantees of free speech or
expression disallows the state from prohibiting advocacy of the use of force or of law violation unless su
advocacyds directed to inciting or producing imminent lawless actadis likely to incite or produce such
action 18In other words, apeakemust intend lawless action that occurs or likely to occur immediately after
the expressionFollowing this ruling, the three conditions that will have to be met for speech not to be
protected iglude intentlikelihood, and imminenceThe Court bythis legal definition of incitement, sets a
high standard for criminalizing speethespecially consideringthe more recent growth ohternet
communicationlt is not surprising then that in the U.S., this rule has enabled all forms of dangerous spee
to be protected. How the three conditions outlined above can be determined by the Court with onli
communication is a question to answine Court by this ring also makes regulation of speech contingent

on the outcome, that is, if a speech produces an illegal or violent outcome, then it can be censored.

8 Mari Matsuda et al, Words that Wour@ritical Race Theory, Assaultive Speech, and the First AmendiRentledge 20187-

9; Jeremy WaldronThe Harm in Hate Spee¢Harvard University Press 201A]exander Tsesis, 'The Empirical Shortcomings

of First Amendment Jurisprudence: A Historical Perspective on the Power of Hate Speech' [2000] 40 Santa Clara L Rev 729
9 Emerson J Sykes, 'In Defense of Brandenburg: The AGlidJrcitement Doctrine in 1919, 1969, and 2019' (2019) 85 Brook L
Rev 15

10 JoAnne Sweeny, 'Incitement in the Era of Trump and Charlottesville' (2019) 47 Cap U L Rev 585, 587

11 Jonathan K Crane, 'Defining the Unspeakable: Incitement in Halakah and-Amgidcan Jurisprudence’ (2009) 25 J L &
Religion 329 230.

2 Brandenburcat 447.

B Emerson J Sykes, 'In Defense of Brandenburg: The ACLU and Incitement Doctrine in 1919, 1969, and 2019' (2019) 85 Brool
Rev 15 16, also sedohn P Cronan, 'The Next Challenge for the First Amendment: The Framework for an Internet Incitement
Standard' (@02) 51 Cath U L Rev 42528.
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The protection ohatespeechn the US. stands in sharp contrastttee world community andther developed
countries!* The US. free speech approach appears based on different normative principles and pragma
evaluation of the effects of speech on audiences as well as its value Expedissiort® As Henry notes
6international efforts to regulate hate spe%¥ch
Speech is only outlawed if it has the propensity to cause immediate violence. In othetiveBds)denburg
courtruled that onlyspeech thahas a causal link to harm can be punished while other developed countrie:
have outlawed the dissemination of speech that iheite orviolence even when there is no clear and present
danger as &. courtswill hold!” This mode of interpreting free spéecases by the Court has been challenged
in this work.As a legal doctrine, incitement may sometimast may not always involvieatdul speechH?

This researchuses the term both in its limited sense (legal definition) and its broad sensmc¢bgborates

hate speech.

Under Brandenburg a speaker can be protected under the First Amendment in tws fivay, direct his
advocacy of unlawful action at some future time rather than immindrty Court held irHessv Indianat®
that the languagef the appellant fell outside the narrowly tailored category of speech because the words we

not likely to produce imminent disorder (it only amounted to advocacy of illegal action at some indefinit

14 The Public Order Act, 1986, Ch. 64, $%Eng)Par | i ament made it il legal to use i
that cause another fiharassment, alarm, nrinmnsslttriesgéworFds
hostility against or bring into contempt any groumsdaf pe

that group of personso is forbidden. tikesbynresultkg, mapcoely | udes
mal i gning or defaming s egnd rtasthd®ifhtstAtt, Secpon IBanheadednd dulyo2018,e w

by Section 413 of the Criminal Procedure Act 2011 (2011 No 81)
http://legislation.govt.nz/act/public/1993/0082/latest/DLM305478.latcaessed 12 Octohe2020,also provides against racial
incitement or harassment. Canada, engraved hatesph i n t heir | aws, in these words,
derided or degraded because of t hei r Fardefingigns of racialdngitemeat§ in s k i
these countries see generally Jeremy Waldrbe Harm in Hate Speec¢harvard University Press 2012)8ee alsdrachel E
VanLandingham, 'Words We Fear: Burning Tweets & the Politics of Incitement' (2019) 85 Brook L [y Bdtes thahe US,

in contradistinction to other developed nations sdoat have any federal criminal legislation on incitement.

15 See foot note 8, the rule Brandenburgwill be elaborated in chaptenreeof this work.

¥Jessica S. Henry, O6Beyond Free Speech: Novel Approaches
and Communication Technology Law, 2281

17 Alexander Tsesis, 'Prohibiting Incitement on the Internet' (2002) 7 Va JL & T8cBekSchenck v. United State€9 U.S. 47
(1919) This case will be expounded in chapteet

8 Emerson J Sykes, 'In Defense of Brandenburg: The ACLU and Incitement Doctrine in 1919, 1969, and 2019' (2019) 85 Brool
Rev 15 16.

19414 U.S. 105 (1973), the defendant,inan-andir r al ly shouted that they would ot
arrested because a police officer overheard his wordkiandnvicion was upheldby the Indiana Supreme Court, but theidion

was reversed by the Supreme Cadrthe United State@er Curiam).
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future time), not sufficient to punish the defend®8econdeven if the speaker intends to advocate imminent
unl awf ul conduct, he is protected if the sérro
CharlesEverswarnedacromdh at 1 f they did not r es, penetdrae bgooync
your damn neck?? The Court in applyinddrandenbug reasonedhat since no violence occurred after the
speech was made, it was protected spé&these two conditions are greatly utilized by modern day haters
in America white supremacist¥obil notes that th&randenburgtest is by far the most speeplotective
standard applied by the Court to shield advocacy of illegal conduct from governmemgalshiplt also
favours the speech ok xt r emi sts over government al regutoat i
addressthe expression advocating violence that currently proliferates on the Im&rietis also too

deterministic an approacly the Court in interpreting cases of free speech.

When Brandenburgwas decidednore thanfive decades ago, there was no internet. Those who wished to
disseminate information used traditional medf communicatiorsuch asmnewspaperdgeaflets,television,

and radio.So, dissemination of information was under contoglthe gatekeepers of such traditional raed
The internet introduces new challenges to the doctrine of incitement posed by onling?sgdaedb the

amount of hate thatroliferates on the interneAt the beginning of internet communication in 1995, at least
fifty hate groups used electronic message boards to disseminate hateful messegastly four years later,

there were approximately 800 of such hate sites faggatinority populationg® For instance, a hate speaker

20 Michael J Sherman, 'Brandenburg v. Twitter' (2018) 28 Geo Mason U CR LJ 12Hek3at 108. See alsbaniel T Kobil,
'‘Advocacy online: Brandenburg v. Ohio and Speech in the Internet Era' (2000) 31 U Tol L Rev 227, 233.

211bid 233This position was clarified ikless

22 NAACP v Claiborne Hardware Cd58 U.S. 886, 9281982)

23 Daniel T Kobil, 'Advocacy nline: Brandenburg v. Ohio and Speech in the Internet Era’' (2000) 31 U Tol L Rev 227, 233.
NAACPat928.

24 Daniel T Kobil, 'Advocacy online: Brandenburg v. Ohio and Speech in the Internet Era' (2000) 31 U Tol L R#84227,
®Rachel Hatzipanagos, O0H4wf ®n ViTmedVastiagodPoBUNovesberi2dl8.o Re al
https://www.washingtonpost.condtion/2018/11/30/howenline-hatespeeckis-fueling-reatlife-violence/ Accessed 4 December
202Q the commentator says Dylann Roof (the Charleston shooter who killed 9 African Americans in a church} was self
radicalizedonl i ne; Andrew Marant z, 0 Ranguage Oiireés CausingRedkrid Viblence.g US:
What can weThdNew &drkolimesOctdbé& A019https://www.nytimes.com/2019/10/04/opinion/sundayAree
speechsociatmediaviolence.htm! Accessed 4 Dec 2020; American Bar Associ
Mitigating the Risks of ViolencEr om Onl i ne Hate Speech Against Human Right
https://www.americanbar.org/groups/human_rights/reports/invisiblethoaéitee-hatespeechaccessed 4 Dec. 2020d Masood
Farivar, 6éCan Shutting Do whitpsOuwiwioanewsWenksisconalesteci@aolaoycarVi ol e n ¢
shuttingdownronline-hatesitescurb-violenceaccessed 4 Dec. 2020.

26 Julian Baumrin, 'Internet Hate Speech and the First Amendment, Revisited' (2011) 37 Rutgers Computérl&Za@s83.
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https://www.nytimes.com/2019/10/04/opinion/sunday/free-speech-social-media-violence.html
https://www.americanbar.org/groups/human_rights/reports/invisiblethreats-online-hate-speech/
https://www.voanews.com/silicon-valley-technology/can-shutting-down-online-hate-sites-curb-violence
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in Australia can inspire another person in America via internet communication just by a dickewice
Criminal prosecution of hate speech is sparse because of broad proteatitre SupremeCourt affords
speech in the 1$. The courtanay have to refingheir approach to the tremendous change that has occurred
in communication by the rise of the internle thesisaargues that the incitementest as the Court currently
appliesand interpretgeven subsequent casesght bethe reason thatcial and religiousegulation of speech

in Americais inhibited

The work providesevidencefrom media discourse and analysiswhites u p r e meowtribionstadthe
problem ofonline hatean Americanand a better understanding of htivis form of speeclean affect racial
and religious minorities in real life2revious research sdoked quantitativelyat the scopecontent,and
producerf online hatespeectbut not howwhite supremacistcontribute to onlindae that impacts racial
and religious minoritied” Scholarship haseceivedittle attention orhow the broad interpretatiaf the First
Amendmenby the courts appears to inhibit racial and religious hate speechti@gulde workenlighters
academics, legislative bodies, the judiciggspecially the Supreme Courdw enforcement officers and
major stake holders on the possible risks to the lfeacialand religious minoritieas online hate content
by white supremacistsontinueto permeatéAmericad s | nt e r Huwirt Balep & streng advocate of
non-censoship ofhate speech comments that he will abandon his defense of hate i§getbnceshows
that such speech drives genocidal events, but he expresses pessimism that such evidence will eve
producec?® The quest to explore such evidenisehe primay motivation for this researciAn important
qguestiontherefore, concerns whetheistikely that evidencef speech inciting violenosill everbe obtained

when the law setsnainsurmountablebstructionto hate speech regulatiaith the rule firmlyestablished in

2 Binny Mat hew et al ., 6Spread of Hat e Speech in
https://www.researchgate.net/publication/334155686_Spread_of Hate Speech_in_Online_Social Mediacessed 10
Seg ember 2020; Radu Meza, Hanna Orsolya Vincze and Andre
Intersections 26 Raphael CoheA| magor , 06Taking North American White Sup
Challenge of Hate Speecmo t he I nternetdéd (2018) 7 I nternational Jourr

Rohlfing, The Role of Social Networking in Shaping Hatred: An Exploration into -Hesponses to and Influence and
Permissibility of Online Hatred (DPhil thesiUniversity of Portsmouth 2017); Shani Burke, A®#imitic and Islamophobic
Discourse of the British FaRight on Facebook (DPhil thesis, Loughborough University 2019) and Christopher Brown,
OWWWW.HATE.COM: White Supremaci st Di scourse on the Internet a
Howard Journal of Communication 189.

2%C Edwin. Baker, O6Hate Speech6 (2008) Faculty Schol arshi
https://scholarship.law.upenn.edu/faculty_scholarship/a88essed 27 November 2020.
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Brandenbur@ In thelight of this, the specifiquestiongo be addressed throughout this research, in pursuance
to the aims outlined earlier would be the followifighey involve an original combination of both doctrinal
andtheoreticalssues, methods, and modes of analysis.

1. What is the First Amendment in American jurisprudence? What basic principles of free speech does
embody?
2. Howdoest h e Su pr eammicatiomoandnterpreationof free speech cas¢with the advent of
the intern® inhibit racial and religioufate speech regulation?
3. How might Ronald Dworkid @nterpretaitve, adjudicatory, and moral theognrich and inform the
approach of the Supreme Court in deciding cases involving minorities?
How havewhite supremacistsontributed to the problem of internet hate in America?
What doesan illustrativeanalysis of incidents ahcitementin media news outletgell us about the
impact ofabusive hate speeahthe United States?

ok

The Supreme Count striking a balance between protecting speech and itaggeinorities against dangeus
speechhasnot draw that thin line?® The hate speech debsia America focus more on free expressions
guaranteed under the constitution rather thamdividuds or groups that are the targets of such spaadh

the harm it causeshough controversy which seem culminated into a deadlock has been on for over thre
decades in the United Staf@sThe main objective of this research is to direct attention to grthat are
harmed by hate speech and the fact thaptbeisions of the law on free speeabets this harm through cases

and precedents evolved over tilmethe Courfrom Brandenburgand beyond

1.2 Freedom ofSpeech

The US. Constitution(Amendment 1) entrenches the fundamental nature of freeflerpressiors? It

st at e ongrdsashall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the praks;right of the people peaceably to

assemble, and to petition the Government fadieso f g r i ¥ Thia pravisiendas been seen as the

2 The Court did not take cognizance of how conveying racial animus via intemetaduce bias motivated misconduct. See
Alexander TsesisProhibiting Incitement on the Internet' (2002) 7 Va JL & TecHdre, the scholar argues that domestic laws

are inadequate to curb the danger of internet incitement, democratically administamgtes should enter into an international
treaty to prevent terrorists and white supremacist from indoctrinating volatile followers. Basically, the Court relégates act
inducing utterances.

%Charlotte H Taylor, 6Hate Speech and Government Speecho
31 Note that in this research freedom of speech and freedom of expression will be used interchangeably to mean the same thing
32 Constitutionof the United Statesf America (Amendment 1)
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bedrock ofdemocracy® as demonstrated in numerous cadésmendment 1, has also been interpreted to
mean hat it admits of no censorship to free expresstdhat it guarantees by its wording, absolutist

speecl®

1.2.1Fundamentalist v NonFundamentalist Argument

First Amendment fundamentalists have unyielding commitment to free speech as admitisigaarit and

that the cure for bad speech is more speech. These thinkers believe that regulation of hate speech consti
serious danger to First Amendment protectitiihese dvocates of free speech protections extending to hate
speech argue thatdke who live in a free society should be able to accept that the society is for everyone at
all must learn to accommodate the diversity of each gfdtibey notethat silencing speech is wrong and that
racial slurs are 06 mo meinafee society shoudbe®©n thesother side oftthe a t

divide are thosewho argue for regulation of hate speech among whom but not limited to members o

3¥Benjamin Franklin, one of the f ounHdedom offsgeecthisa psincigafpillakofie r i
afree government; when this support is taken away, the constitution of a free sdisegolved, antiyranny is erected on its

run Amn Dannr e u tedhexplainedifrs Human Righ&,a s EaghdOther26 May,2016,
https://eachother.org.uktbingslearnedfree-speeckcasesAccessed 23 January, 2020.

34Whitney v California274 U.S. 357 (1927), Justice Louis D. Brandeis was noted to have said in this case that those that won 1
American independence were convinced that the final end of democracy was to enable men the freedom to develop and
gover nment @®xesdhedldihive domihance everthe arbitfdegr v. Minnesota283U.S. 697, 51 s. Ct. 625, 75 L.

Ed. 1357 (1931), the court nullified a Minnesota Statute that allowed specified governmental officials or privateccitizttge

a lawsuit to supgess a public nuisance in the name of the state including publication of issues in the future unless the publisher ¢
prove it wa s true, wi t h good motives and for j us't
http://www.ala.org/advocacy/intfreedom/censorship/courtc#seeessed 27 January, 2028hcroft v. Free Speech Qiian, 535

U.S. 234 (2002), the US S. Ct rejected cries from propisnef regulation of virtual child pornography and held that Child
Pornography Prevention Act (1996) was unconstitutional under the First Amendmehyn8a# Schuster, 'Regulating Virtual
Child Pornography in the Wake of Ashcroftiree Speech Coaliti (2002) 80 Denv U L Rev 42%ee also other casbhitual

Film Corporation v. Industrial Commission of Ot#86 U.S. 230 (1915Agency for International Department v. Alliance for Open
Society570 U.S. 205 (2013).

S Alexanderrs esi s, 6Balcamé i [n0 IFa Je 2Bk plausRoEAmeridment 1. See also Harry Melkonian,
Freedom of Speech and Society A Social Approach to Freedom of Expf€ssidiria Press 2012) 4. Here, Melkonian says that

the minority of Supreme Court has come very closaterpreting the First Amendment Clause in absolute terms.
%scholars in this category are Alexander Meiklejohn, o6Th
Revi ew 245; C Edwi n. Baker, 6Hat e Speechod (2008)
https//scholarship.law.upenn.edu/faculty scholarship/288ssed1 Nov.ember2020

Ronald Dworkin,The Moral Reading of the Constitutidd.Y REV. BOOKS, Mar. 21, 1996, 46 at 46, argues that freedom of
speech admits of no restraint (Dworkin recognizes the First Amendment as moral principles that government has no right to
censor)

87 Mari J. Matsuda et allords that Wound, Critical Race Theory, Assaultive Speech, and the First Ame(Rioutietige 2018)

1. Matsuda is not a free speech absolutist but merely stating here the perspectives of the scholarsan this

38 Jeremy WaldronThe Harm in Hate SpeedHarvard University Press 20).2.

3% Richard Delgado and Jean Stefansiltist We Defend the Nazis? Why the First Amendment Should not Protect Hate Speech
and the White Supremaci®ew York University Press 20128.
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victimized communitie$® These scholarsote that there has been an alarming increase of hatehspe
America, a social malaise that has acquired renewed vigor in recenfydats. speeghaccording to these
writers, when sustained can be a useful tool for intimidation and creates an environmental threat to sot
peace’? For these scholars, tHéirst Amendment equips individuals with potentials to propagate racism.
Amendment 1 works to o6trump or nullify the “®nl
These scholars argue that those who promote hate aim to compromise the dignity of the people they target
present them as not being in good standing with the society by ascribing them obnoxious charatthristics.
will not be an overstatement &verthatno freedoms can be absolute and there is a danger of hate speec
occurring in a culturally and ethnically diverse society like the United States. The making of egregiot
statements under the guise of free speech is a flagrant abuse of thaargattotal disregard for the values

that Americads constitut i onthdequslpretécéomundertseddvh ol d s

1.3Comparison of Canada and United States

In Canad, thegovernment identifiesommitment to free speeassynaymous with thenviolability of the
dignity of individuals(the right to protect personal honaa its foremost valdéwhile the First Amendment

is a prohibition against government interference rather than an imposition of a positive duty on tle part
government to endorse, receive and transmit ideas among its cffiZéns. can conclude th#&merican
jurisprudence and scholarship holds strong preferdoceliberty over equality, the commitment to

individualism that champions freedom from the S{aegative freedom) as against freedom through the State

40 Mari J. Matsuda et aliords that Womd, Critical Race Theory, Assaultive Speech, and the First Amen@Rwritedge 2018)

1. SeefFoomnote 35.

41 Mari J. Matsuda et allVords thatWound, Critical Race Theory, Assaultive Speech, and the First Amen@Roatiedge 2018)
1. Several other scholassich as Alexander Tsesis, Balancing Free Spdecamy WaldronThe Harm in Hate Spee¢hlarvard
University Press20)2 Fr ederi ck Schauer, O06The Boundaries of the Fir
Salienced ( 20&awReviek 1785, Hde contadbutdd slibstantially through their works on the regulation of hate
speech.

42 Jeremy WaldronThe Harm in Hate Speec¢Harvard University Press 20)12.

43 Mari J. Matsuda et allords that Wound, Critical Race Theory, Assaultive Speech, and the First Ame(Rioutietige 2018)
15.

4“Jeremy WaldronThe Harm in Hate Speec¢hlarvard University Press 2012) 5.

45 Zhong Zewei, 'Racial and Religious Hate Speech in Singapore: Managermewgciacy, and the Victim's Perspective' (2009)

27 Sing L Rev 1314.

46 Constitution of the United States of America (Amendment 14).

47 Michel Rosenfeld, 'Hate Speech in Constitutional Jurisprudence: A Comparative Analysis' (2003) 24 CARDOZO L REV 152
1541.

48 Michel Rosenfeld, 'Hate Speech in Constitutional Jurisprudence: A Comparative Analysis' (2003) 24 CARDOZO L REV 1523
15291530.
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(positive freedom}? Canada has produced a clear free speech jurisprudence distinct from that of the Unite
States despite the two systems being similar in many ways, both were former Britishscaaléee advanced
constitutional democracies, with many immigrant populatfSmsiso, the United States andCanada hee

equal protection of its citizens under the fin Reginav Keegstra®? the defendant, a teacher, vilified Jews
to his pupils callingnddmemey 6Itowiarcd,ed oaummgn @ saatdh «
to represent him verbatim in examination to avoid bad graldesesKeegstra was tried under a crimina
statute thabannedwillful promotion of hate speech against an identifiable groaged ortheir colour, race,

and ethnic origif®The Court upheld the defendantods convic
under the Canadian law:

a) Seekingand attaining truth is an inherently good activity; (b) Participation in social and dolitica
decisionmaking is to be fostered and encouraged; and (c) diversity in forms of indis&lfial
fulfillment and human flourishing ought to be cultivated in araoié and welcoming
environment for the sake of both those who convey a meaning and those to whom meaning is
conveyec*

It appears evident from the preceding quotation that the Canadian Courts follow closely the U.S. theoreti
model of free speech relygron justifications from democracy, pursuit of truth and autontrhipwever, the
Canadian autonomy is more protective of pluralistic society and emphasizes the autonomy of both listen
and speakers unlike the €¥$hat gives rein to uninhibited speecidispel falsity and relegates the autonomy

of hearers impacted by such hateful speech. Furthermore, the Canadian Court adopted a nuanced approz

Keegstrathat the defendant could not be protected for his hate propaganda which tends to undermine mut

49 Michel Rosenfeld, 'Hate Speech in Constitutional Jurisprudence: A Comparative Analysis' (2003) 24 CARDOZO L REV 1523
1529.

50|n Keegstra a leading hate case in Canada, the court discussed extensively the approach of the United States court to such
speech but indicated it was departing from such appr&eshalso Michel Rosenfeld, "HaBpeech in Constitutional

Jurisprudence: A Comparag\Analysis," Cardozo Law Review 24, no. 4 (April 2003): 1523, 1843enfeld writes here that the
Canadian Supreme Court consistently cites the US toaases that come before it and promotes in principle and practice the
ideals of truth, selfulfillm ent and democracy just as the US, See pp-154B.

5! Embedded in the Canadian Charter of Rights and Freedom (1982) while the equal protection clause of the United States is
entrenchedn Amendment 14 of the Bill of Righ{4868),

52[1990] 3 S.C.R. 687

53 Mugesera v Canada [2005] 2 S.C.R.100, 2005 SCC 40, Criminal Code (R.S.C., 1985 810(1)(2), Public Incitement of
Hatred. See also) MichBlosenfeld, 'Hate Speech in Constitutional Jurisprudence: A Comparative Analysis' (2003) 24
CARDOZO L REV 15231542.

54 |bid 1543, Quoting Will Kymlicka, Multicultural Citizenship: A Theory of Minority Rights 14 (1995) 728

55 This will be discussed in the chap&of this work.

56 Michel Rosenfeld, 'Hate Speech in Constitutional Jurispruden@amparative Analysis' (2003) 24 CARDOZO L REV 1523
1543.
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respect among diverse racial, religious and cultural groups in Cafiéda.Court in the US may not access
the impact of such speech on the target and audience as the court in Castadaadiche to the conclusion

in Keegsta that members of thiargetgroup are likely to feel humiliated or denigrated and suffer injury to
their sense of selfvorth, thus avoid contact with the larger society as a conseqfeHuere has been ongoing
debate in Canada to establish a constitutional balance betweeaghhto free speech and the protection of
vulnerable groups from hateful speééfithe Supreme Court of Cana(®CC)has looked at this issue within

the context of the Criminal Coffand its civil human rights law®d.The SCC made its initial pronourments

in 1990 on the legality of civil hate spee@strictions in Canada itdiman Rights Commissipwm Taylor,®?
wherea narrow majority of the SCC decl arnhatdensodtized a
public expression of hate speeha justifiable limitation of freedom of expresstThe decision iMTaylor
generated strong criticisimver a period of timend so after two decades was revisited in Saskatechewa
(Human Rights Commission)Whatcot.®“The Supreme Courbf Canadawhile affirming the holding in
Taylor, unanimously held that such civiéstriction o hate speechis justiiedunderCanadads fr
democratic societ$? Thelegislative intervention iWhatcottdid not subsistasfour monthdater, the federal
government undethe Prime Ministed $Stephen Harper) directive abolished the only federal hate speech

legislation in Canadim the name of unfettered free speéth

57 Michel Rosenfeld, 'Hate Speech in Constitutional Jurisprudence: A Comparative Analysis' (2003) 24 CARDOZO L REV 1523
1543.

58 |bid SeeNationalist Socialist Party of America v Village of Skakd@2 U.S. 43 (1977)

R.A.V. v City of St Paub05 U.S. 377 (1992Snyder v Phelps 131 S. Ct 1207 (2011)

%9 auren E Scharfstein, 'The Hate Speech Debate: The Supreme Court, the Federal Government, and the Need for Civil Hate
Speech Provisions' (2019) 19 Asper Rev Int'l Bus & Trade L. 376.

60 1pid. RSC 1985 c @6. See R v Keegstra, [1990] 3 SCR 697; R dws, [1990] 3 SCR 870; and RvKrymoski, 2005SCC 7,
[2005] 1SCR101.

61 bid. Canada (Human Rights Commission) v Taylor, [1990] 3 SCR 892, 75 DLR (4 F) 577 [Taylor]; Saskatchewan (Human
Rights Commission) v Whatcott, 2068€C11, [2013]ISCR 467 [Whatcott}.

62 bid, the Saskatchewan civil human rights provision was challergyadtaconstitutional because it restricted the public
spreading of hate speech as violating free speech expression of the constitution. See Scharfstein, 376.

8L auren E Scharfstein, 'The Hate Speech Debate: The Supreme Court, the Federal Governmentiesadfon Civil Hate

Speech Provisions' (2019) 19 Asper Rev Int'l Bus & Trade L 376.

64 See note 51 above

85 Lauren E Scharfstein, 'The Hate Speech Debate: The Supreme Court, the Federal Government, and the Need for Civil Hate
Speech Provisions' (201929 Asper Rev Int'l Bus & Trade L 37376.

56 |bid, 377. Bill G304 received the assent of the Queen and Section 13 of the Canadian Human Rights Act (CHRA)

20



Michael Rosenfeld laments the U.S. exclusion of hate speech from the $oopesttutionally protected
speeck’ just as Scharfstein bemoans the legislative gap of hate speadbkion in CanadaChapter liree
discussegertain ways the U.S. courts have undermined the regulation of hate speech in case laws of ra
and religious minorities through doctrineand tests evolved by theourts as well as statutes ruled
unconstitutionaf® On regulating hate speech, Sarah Sorial notes that the U.S. relies on the language
Aincitemento as a way weftrictthgcerisarshifi The @Sxemphasines that pnéye ¢
speech that incites violencan be regulated though the country does not have any express laws on inciteme
as othewesterncountries’® Such laws seemingly raise the basic problem of relying orchpeftects rather

than the content of speech to punish hate spédthte speakers whzanframe their words in a language not
deemed inciting, under the American free speech law, are able to get away even when their words cause |

to their targetg?

1.4 Definition of Hate Speech

Hate speeclas been defined ame x pr e s si o n timsadting,intimidating oa hartassingarel/or
incitevi ol enc e, hat r édis directed at goerson on graup baisenl din@ir gender, race,
religion, political affiliation, ethnic origin, disabilitandsexual orientation among othéfdn some countries
and particularly in international legislations, hate speech is described as speech, gesture othatriduct

proscribed beause it incites violenaar prejudicial actioragainst certain groups in the sociétArticle 20(2)

67 Michel Rosenfeld, 'Hate Speech in Constitusibdurisprudence: A Comparatidmalysis' (2003) 2£2ARDOZO L REV 1523
1525.

58 Brandenburgy Ohio 395 U.S. 444 (1969Watts v United State394 U.S. 705 (1969Elonis v. United States75 U.S. (2015)
Reed v. Town of Gilbe&76 U.S. (2015).

69 Sarah Sorial, 'Free Speech, Hate Speech, arfertiibem of (Manufactured) Authority' (2014) 29 CAN JL & SOG 60.

0 Michel Rosenfeld, 'Hate Speech in Constitutional Jurisprudence: A Comparative Analysis' (2003) 24 CARDOZO L REV 1523
Nathan Courtney, 'British and United States Hate Speech Legislatidomparison' (1993) 19 Brook J Int'l L 7.2Fene Nemes,
OReguHateng§peech in Cyberspace: | ssues of Desirability a
Technology law 193

" Sarah Sorial, 'Free Speech, Hate Speech, and the Problstaraffactured) Authority' (2014) 29 CAN JL & SOC 59, G&e

also footnote 57 above.

2 Sarah Sorial, 'Free Speech, Hate Speech, and the Problem of (Manufactured) Authority' (2014) 29 CAN JL &80C 59,
®Karmen Erjavec & Melita Poler Kovd, o6 Yo wWn@benm'stt and, this is a New War! o Ar
Sites' C2012N16 Mass@mmunication and Society 899, 900.

74 Jiri Herczeg, 'Freedom of Speech, Hate Speech and Hate Speech Legislation in Czech Republic and European Union' (2017
2017 Jura: A Pecsi Tudomanyegyetem AHa® Jogtudomanyi Karanak tudomanyos lapja 63.

75 Jiri Herczeg, 'Freedom of Speech, Hate Speadate Speech Legislation in Czech Republic and European Union' (2017)
2017 Jura: A Pecsi Tudomanyegyetem AHa® Jogtudomanyi Karanak tudomanyos lapja 63.
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of the International Covenant on Civil and Political Rights ICCPRY ovi des t hat, fdfany
racial or religious hatred that constitsii@citement to discrimination, hostility or violence shall be prohibited
by [7@®Owedof the strongest and clearest statements on the limits of hate s&peecitained in the

Convention on the Elimination of all Forms of Racial Discrimination (CER@hich mandates signatories

to the convention o , fimanedafednd positive measures to eradicate all incitements to, or acts of, suct
di scriminationé[ by decl ari ng] puni shabl e by | aw
hatred, incitement to racial discriminat °Bubfor as
the purposes of this thesis, racist hate spéechs a per secutori al degr(@di n

religious)inferiority direced against &istorically oppressed r 0% p 6
Take for instance, these classes of speech:

T 6Most gypsi es ar e -exsensce, unsutdble fer liing amorg peoplen These
Gypsies are animals and act asundemstoochbut s €& t he

puni $thed. 0

1 i the bl acks had nothing in Africa except
than the ®aveman dido

AAs was told to me,® 1 had to destroy the Jew
6You rape our womencoaunt rayroe taking over the

¢ International Covenant on Civil and Political Rights, art 20. Dec. 19,1966, 999 U.N.T.3.787 BealsoRebecca Meyer,
'Pursuing a Universal Threshold for Regulating Incitement to Discrimination, Hostiltiolence' (2018) 44 Brook J Int'l L 310
" |bid. See als@Rebecca MeyerPursuing a Universal Threshold for Regulating Incitement soridhination, Hostilityor
Violence' (2018) 44 Brook J Int'l L 310

8 International Convention on the Elimination of all Forms of Racial Discriminatipaned for signaturar. 7, 1966. 660
U.N.T.S. 195See also Kathleen Mahoney, 'Hate Speech, Equality the State of Canadian Law' (2009)Mdke Forest L Rev
321, 324

 Art 4 of CERD, adopted and opened for signatureDec. 21, 1965.entered into force,Jan 4, 1969.
https://www.ohchr.org/en/professionalinterest/pages/cerd.aspgssed 5 Nov. 2020.

80 Mayo Moran, 'Talking about Hate Speech: A Rhetorical Analg§iAmerican and Canadian Approaches to the Regulation of
Hate Speech' (1994) 1994 Wis L Rev 142529. Original definition by Mari J. MatsudadPublic Response to Racist Speech:
Considering the Victimés Storydé (1989) 27 Mich L Rev. 23
8"Robert Kushen, 6Seeds of Extremismo6 (2013) 42 Index on
founding member of FIDES4s a national conservative, righing populist political party, a majority political party). The
statement waduring a rally on February 13, 2009, a rally against Roma Crime.

Mi chael | sreal, 6éHate Speech and the First AmeThesemords 6 ( :
were said on Kansas City television station in 1987 by the Imf@ngajon of the Missouri Knights of Ku Klux Klan who was

being interviewed.

83 Erna Petri made this statement when asked why she killed six Jewish children when she was standing trial for the crime. On
summer day in 1943, she noticed six Jewish childreth@side of the road, who probably jumped out from box cars conveying
them to Athe East, o the children were terrified and hung
They were ages-62 years. She fed them from her kitchen tireah took them to the back of the house, shooting them one after
another until she killed them alittps://www.facinghistory.org/holocauahdhumanbehavior/chaptef/provingoneselfeast

accessed 25November 2019.

84 Raf Sanchez and Peter FosteThe Telegraphl8 June 2015.Char | est on Shooting: Suspect
Church of NineAs it happenedThe Telegraphl8 June 2015)
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T A0On the dayiseahedndpaedpl| ewant you Tut si anymor e
from the bottom of their hé&%Arts é | wonder h
1 6 Muslims and 9/11! Dondt serve®them, donodt

These messages undoubtedly send negatafégctive signals about members of the minority groups
denigrated and also to those in the community who are not those being atfadkeslspeech of the racial
and religious kind represents, according to Zhong Zedveih e mo st vi scer al8®g@aTnhhde d
road to genocide in Rwa rfand swaas Nazi GermaflyFar iMahioneyh ia t e
might appeaeither aroversimplificationor exaggeration to attribute hate speech to genocidal events but there

is nodoubt that such speech played pivotdés in such gisodes.®*

In the US.,, a significant challenge confronts the courts in determining speech constitutionally protected ar
thoe excludedThe parameters of freedom of expresdahwithin the provisions of the First Amendment
as towhethertheinterpretation of thelocument shoulde dynamic or static. This is a big debate surmised in

the next section.

https://www.telegraph.co.uk/news/worldnews/northamerica/usa/11682685MNattatSouth Carolina-church.html Accessed

25 November 201Dy | ann Roof 6s (White Supremacist) comments as he
United States, a historic Emmanuel African Methodist Episcopal Chuathpsgnts referenced the black people who were his
targets and motivated his choice of place for the attack.

%Kennedy Ndahiro, é6In Rwanda, we all Know about the Dehu
Hor ri fyiTheAtlaicc B3 1A@iIG2019 https://www.theatlantic.com/ideas/archive/2019/04/rwasidawshowhatefut
speecHeadsviolence/587041/Accessed 29 February, 2020. Noel Hitimana (staff of the radio station that promoted extreme
speech against Tutsis) made this statement a month to the genocide on Radio Television Libre De Mille Collins (RTLM). The
radio station wagovernment sponsored but privately owned.

86 Jeremy WaldronThe Harm in Hate Spee¢Harvard University Press 2012) 1, the author narrates the story of a sign on a New
Jersey city street corner (presumably after the terrorist dttatble United Stateg)bserved by a man taking a walk with his two
children who were both minors and how the man was short of words when his daughter asked him the meaning of the above
words.

87 Petal Nevella Modeste, 'Race Hate Speech: The Pervasive Badge of Slavépdksathe Thirteenth Amendment' (2001) 44
Howard LJ 311319.

88 Zewei alluding to the statement made by the Prime Minister of Singapore, Lee Hsien Loong at a National Day Rally in 2009.
8 William A Schabas, 'Hate Speech in Rwanda: The Road to Genoci@8) @®McGill L J, 141, 144.

9 1n the mid1930s, the Nazis assumed power in Germany. Jews were predominantly influential because they were in good
professions and business. Hitler and other race haters disthatethin German gitwere occupied by theews started

preaching to lower classes the risk Jews posed to their existence. They preached that the white race should triumph over the
predatory ani mal l ust and fAbeast menod who preyedtoon thei
eliminate six million Jews from the face of the edrtim 19391945 See Petal Nevella Modeste, 'Race Hate Speech: The
Pervasive Badge of Slavery That Mocks the Thirteenth Amendment' (2001) 44 Howard LJ 311, 314.

91 Kathleen Mahoney, 'Hate Speech, Biyaand the State of Canadian Law' (2009) 44 Wake Forest L Rev 3&1, 32
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1.5 The First Amendment Debate

The debate in this area is how principles derived from an eighteentbryconstitution shouldnform the
present communication and information d§&his is a debate that centers on the originalist and the living
constitutionalist schools of academic and judicial approadiinesliving constitutionalist view is that a twenty

first century society cannot be bound byedghteenthcentury sensibilities and technolotjy.

T h erigibatistbmaintairs that judges interpret the.8l Constitution as it was written and as it was intended
to be applied by its frameP$.Originalist scholars argue thtte constitution should natary according to
changing times and generations becahsavould render the words of the law meaning3a/achtler is of
the view that the o6originalistdé position is f

drafters woulchave preempted changes that could occur long afteiatieeyead®

The living constitutionalism is a theoof the development of the constitution by the interaction of the courts
and the political branché$lt denotes a descriptive and normative @sxof constitutionahterpretatior®®

The idea that the constitution ought to reflect growth over time to meet with new challenges, sdadgl pol
and especially historical realities oftemanticipatedby the framer$? The argument is that judges should
interpret the constitution to be consistent with modern needs and circumsterhegisig incorporating also
popular opinion and public discour§8.These two positions continue debates over the flexibility or rigidity
of the interpretation of the constitution and its draft&¥sThis writer will return to this argument in chapter

seven of this work

92 Douglas W Vick, 'The Internet and the First Amendment' (1998) 61 Mod L Rev 414

93 Sol Wachtler, 'Dred Scott: A Nightmare for the Originalists' (2006) 22 Touro L Re\5585

94 Sol Wachtler, 'Dred Scott: A Nightmare for the Originalists' (2006) 22 Touro L Rev 575

% bid 577.

9% Sol Wachtler, 'Dred Scott: A Nightmare for the Originalists' (2006) 22 Touro L Res815

97 Jack M Balkin, 'Framework Originalism and the Living Camgipn' (2009) 103 Nw U L Rev 549,566.

%l bid. Constitutional construction is defined by Bhyl kin
creating new institutions, |l aws, and governing policiesbo
99 Aileen Kavanagh, Thidea of a Living Constitution' (2003) 16 Can JL & Jurisprudence 55

1001hid 56.

101 50| Wachtler, 'Dred Scott: A Nightmare for the Originalists' (2006) 22 Touro L Re%&T5
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1.6 The Internet and the First Amendment

In Reno v American Civil Liberties Unigf*t he i nternet linternationa netwiork ef d

i nterconnected computerso t hat form fa uni qu .
c o mmu n i ¥3arhei JspremeaCourt in its significant attempt to address the application of the First
Amendmento the internetdeclined tcaddressit he | ev el o fscriinythat shoukbeappiatl me n
to this“medi Comunt noted that the #fAinteptantthatas n
user of the internet should assent to generally and neitgssaeiving troubling communication¥’® Thus

the Court in that case, granted full protection to internet communication while acknowledging the limitles
heterogeneity and dynamnature of the internéf’ For Tsesis the First Amendment is designed ttoav
robust debates, which encompasses popular, controversial and unpopular points'&f Mewgovernment

is prevented from telling citizens what to speak, hear, write of¥daetause the First Amendment protects
speech as a foremost value dnciety!'° Henry is of the viewthat under the First Amendment to the

Constitution, online hate enjoys the same protections as any other form of Speech.

The court demonstratethis broad protectiorin Planned Parenthood Amer i can Coal it
Activists'? the defendants whoeve ania bor t i on groups created a webs
F i |Yéos Which they listed personal details of all abortion doctors in ti$g trossing out the names of

those murdered or injured from the list. The doctors sued on groundsedhaettors of thevebsitehad

102521 U.S. 844 (1997). See Strasser, 165

103 Renoat 850.

104 Renoat 870.See also Lynn Adelman and Jon Deitrich, 'Extremist Speech and the Internet: The Continuing Importance of
Brandenburg' (2010) 4 Harv L & Pol'y Rev 361

105 Renoat 8688609.

1061d 867,869. SeaAdelmanandDeitrich, 361. These writers however argue that irseoommunication and the rule established

in Brandenburg are compatible.

107 Reno870,Lynn Adelman and Jon Deitrich, 'Extremist Speech and the Internet: The Continuing Importance of Brandenburg'
(2010) 4 Harv L & Pol'y Rev 361

108 Alexander Tsesis, 'Dignitgnd Speech: The RegulatiohHate Speech in a Democra¢3009) 44 WAKE FOREST L REV

497, 512.

109 Dale Carpenter, 'The Antipaternalism Principléhia First Amendment' (2004) Zreighton L Rev 579

110 Richard Delgado and Jean Stefanéitust WeDefend the Nazis? Why the First Amendment Should Not Protect Hate Speech
and the White Supremaci®ew York University Press 2018) 1.

Henry Ibid, 235, 236Henry J.S, Beyond Free speech: Novel approaches to hate on the Internet in the United Sthtk& [2009
Information & Communications Technology Law 2Z36.

112244 F.3d 1007 (9th Cir. 2001),

113We recall the Nuremberg Trials (194949) responsible for bringing 13 Nazi war criminals to justice. So that the website was
named after this infamous trial ga a bell to anyone who accessed the website.
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deprived them of their anonymity and their speech hurt them as it posed direct threat to th€it Tikes.
Court of Appeals for the Ninth Circuit noted that the speech otigfiendantslid not pose any danger to
imminent lawess action but was merely made in the context of public discourse rather than direct individu
communication*> The Ninth Circuit reasoned that the First Amendment though it does not protect all public
discourse, protects speech that encourages oth@mnimit violence (makes future violence more likely)
unless such expressiaould producemminent lawlessaction!® The Court concluded that unletise
ONur ember g Hkiedtenedfhat dsrmerabers wosild assault the doctors, their speech teakegro
under the First Amendmeft! Accordingto scholars, this case suggests the importance-ef/akiating
current First Amendment principle on incitement and its suitability to resolving issues surrounding th

censorship of speech fostering violentdoct on the internet®

In the present age, the internet is used to realy pictures, sound, video images, send electronic mails and
instant messages that the recipient receives immediately on his electronicltfelicenstitutes a large
platform from which a speaker or publisher of information disseminates and recdom@sationii f r o m
worldwi de audi ence of millions of r1¥€ Ahdsethesinternat has w e
provided so many with easy, inexpensive,-sgfiressive medium for communicatingessage¥?! Prior to

the emergence of theinternet a s peaker 6 s me s s a gaimitednunbdr ofpeople/butb e
the internet has made it possible for messages to be transimigéeery country of the world at every time of
the day!*?C h e me r i n sthejintemét has significanfly ahged the nature of free speech, including the

problem of false speeot®

114 Onder Bakircioglu, 'Freedom of Expression and Hate Speech' (2008) 16 Tulsa J Comp & Int'l L 1, 16.

115bid. See als®lanned Parenthoodt 1018. See alddaniel T Kobil, 'Advocacy online: Brandenburg v. Ohio and Speech in
the Internet Era' (2000) 31 U Tol L Rev 227

116 Onder Bakircioglu, 'Freedom of Expression and Hate Speech' (2008) 16 Tulsa J Comp & Int'Alahnksl Parenthood,

1015

117 Planned Parenthod 1015

118 Daniel T Kobil, ‘Advocacy online: Brandenburg v. Ohio and Speech in the Internet Era’ (2000) 31 U Tol L R228227,
119Rerp at 853. See Kolbi, 242.

120 |bid. See also Kolbi 242. See also Douglas W Vick, 'The Internet and the First Amendmesjt§198od L Rev 414; Scott
Hammack, 'The Internet Loophole: Why Threatening Speechin@rRequires a Modification of the Courts' Approach to True
Threats and Incitement' (2002) 36 Colum JL & Soc Probs 65

21 Douglas W Vick, ‘The Internet and the Fitlgsnendment' (1998) 61 Mod L Rev 414

122 5cott Hammack, 'The Internet Loophole: Why Threatening Speedim®©Requires a Modification of the Courts' Approach to
True Threats and Incitement' (2002) 36 Colum JL & Soc Proh8165

123 Erwin Chemerinsky, 'FalsepBech and the First Amendment' (2018) 71 Okla L Rex 1
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The firstU.S. governmental effort to regulate the internet relates tcCtrmunications an®ecency Agt
1996 (CDA}?*enacted by Congress in response to the frequent and exaggerated reports of pornography
accessible to minors on the interf®@According to Djavaherian, the Court issued its strictest standard in that
case
In order todeny minors access to potentially harmful speech, the CDA effectively suppresses
a large amount of speech that adults have a constitutional right to receive and to address to
one anotherThatburden on adult speech is unacceptable ifdessictive alernativeswould
be at least as effective in achieving the legitimate purpose that the statute was enacted to
serve'l?s
The Supreme Court dieced the Act unconstitutional Renov American Qvil Liberties Union'?’ The Court
was asked to decide on this nev@dium of communication and how government can legislate online content.
TheCourt issued a statement that online content is fully protected under the First Amendment and accord

the same level of protection as that on pH#fThe Courtalso notedhat cyberspace is not located in any

geographical location of the world but available to anyone that can access tHé web.

The key issue here is how a document or law ratified in 1791 can resolve the problems of the twentieth cent
America®® with new and challenging technologies especially when hateful messages can be disseminat
from any location in the worlavith different cyber laws guiding each jurisdictioks Djavaherian puts it,
American legal system has faced challenges with adapting toevéwalogical inventions and chandés.
This poses new challenges for the courts to legislate on cases with the internet having unfettered free flov
information and extraordinary jurisdictionanforcement problems and dilemm&&sThe decision irReno

demonstrates the Supreme Court ds hdaplconsumptidiretiae |

124 Title V of the Telecommunication Act of 1996, Pub L No 104, 110 Stat 56, Codified at Scattered Sections of 47 United State:
Code. See alsbouglas W Vick, 'The Internet and the First Amendmer®98) 61 Mod L Rev 414415.

125Douglas W Vick, 'The Internet and the First Amendment' (1998) 61 Mod L Revab4eferencing Robert Canndrhe
Legislative History of Senator Erts Communications Decency A&egulating Barbarians on the Information Highway' (1996)
49 Fed ComntJ 51.

126Reno at 2346... See alBavid K Djavaherian, 'Reno v. ACLU' (1998) 13 Berkeley Tech LJ 378. Emphasis Djavaherian.
R2TACLU v Renpl1117 S. Ct 2329 (1997).

128 David K Djavaherian, 'Reno v. ACLU' (1998) 13 Berkeley Tech LJ.371

129 Reno849 see also Weissblum, 51.

B0 Douglas W Vick, ‘The Internet and the First Amendment' (1998) 61 Mod L Rev 414

BlpDavid K Djavaherian, 'Reno v. ACLU' (1998) 13 Berkeley Tech LJ 371

132DouglasW Vick, 'The Internet and the First Amendment' (1998) 61 Mod L Rev 414,
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case, there was a disagreement between Congress and the Supreme Court on the constitutional speech st:
that was suitable for the World Wide Webongress argued that the same standard for the traditional news
media (Television, Newspaper, radio) should apply with the regulation on the internet. The court did not apy

that doctrinal framework but rather viewed the internet astia€ace commurdation133

1.7 Internet VersusTraditional Speech

Scholars who studied a social media site to understarefféets of unrestricted speech in an online setting
using snapshots of chats of users on Gaind thatthe volume of offensive speech consistently increases
and that GAB users are O6becomi ng,dthuchetatls auwid beu |
unlikely in a traditional mode of speechhe number of people with access to internet speech has been
predicted to reach 3.2 billion (appr oXThisatmbdry
would be difficult to reach with the aditional communication methodslhe internet possesses certain
characteristics that make it a unique forum to propagate hatred and might benefit the Court to apply a differ
standard on speech that advosaielencel*® Brown outlines ease afccess, anonymity and size of audience
as three features that distinguish the internet from other forms of communiéafitve. anonymous nature

of the internet makes the matter more pressing at a time hate mongers freely spew their dehumaniz
discourseonline without being traced, for examplehensuch people use pseudonyms instead of their real
namesto create online accounts and send out hateful mes¥&dess hard for the Federal Bureau of
Investigation (FBI) toprosecute such accounbwnersbecaise the names are not ré®lIn essencethe
internet introduces different kind of spealeerdience relationship that makes the standai@ramdenburg

difficult to apply.}4° The internet has also made it easy and quick for hate speakers to connect with othe

133 jack Healy, Julie Turkewitz and Richard A. OppelpJ€ e Sagoc, Mail Bombing Suspect, Found an Identity in Political
Rage and RevsYork Time8 Ocfober 2018https://www.nytimes.com/2018/10/27/us/cealireri-sayoe
bomber.htmlaccessed 27 November, 2019.

B4Binny Mathew et @alA Ddémaper Ble gett sd Had fe Hitha Computiplegactibndl. ( 2 0 2
135 Juan Carlos Pereildo h at s WDedtecali.n,g &Gnd Monit or i n citpt/aive.mdpigenegld2d i n -
8220/19/21/4654% accessed 9 September 2022.

136 Renoat 850.

137 Alexander Brown@Nhat is so special about online (as compareel of f | i ne) hate Speech?d (2C
18 Karem M Douglas et al, Understanding Cyberhate (2005) 23 Social Science Computer Review 68, 74.

1391hid

140 John P Cronan, 'The Next Challenge for the First Amendment: The Framework for an Intereeteincitandard' (2002) 51

Cath U L Rev 425428.
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who are complicit in ideas they propagate especially for white supremacists who spread race hate spe

online1#!

1.8 White Supremacist®online Presence

Ex t r e gnougsthavé discovered that the internet is a tool for spreading hate and indoctrinatintf%thers.
Theinternetas anopen and unrestricted source of informati@s served as a medium for extremists to post
messages and the pervasivenessuoh shate speech cannot be quantififdVlahoneynotes that in 1995,
there was only one internet site that foster hatrédmericabut in 2005, the hat&ates increased &000. The
replication of hate sites has continued in th&.With the Wiesenthal Gger in California reporting that
between April 1995 and July 1996, the number of racial hate pages increased from 3 to 100 though the ce
grossly misrepresented the actual number at the time of the t&artorganization reports a total of 940
hate goups they traced on America soil in 2049.These websites promote racism, &Bgimitism,

homophobiaand ethnocentrism that thrive in theSJbecause of a few controls of their activitiés.

According to the Police Chief Magazine, there has begsean antiSemitic incidents in the last five years

in the U.S. with a total of 1,986 (2017), 1,879 (2018) and 2,100 (2019) which amounts to theimifgingst
years andhn increase of 56%om the previous yeaf’According to themagazine, a small gup of people
(supposedly, white supremacists) are perpetrating hate on online platforms and amplifying hatef
ideologiest*® These white supremacists are empowered by the online hate environments to intelesify vi

attacks against minoriti¢4?

141 petal Nevella Modeste, 'Race Hate Speech: The Pervasive Badge of Slavery Thah®dtlideenth

Amendment' (2001) 44 Howard LJ 31318.

142 Daniel T Kobil, 'Advocacy online: Brandenburg v. Ohio ande8ihein the Internet Era’ (2000) 31 U ToRev 227,230.

143 Chris Gosnell, 'Hate Speech on the Internet: A Question of Context' (1998) 23 span stysizefd®px;>Qspan>span
style='fontsize:10px;>ueen's LJ 369, 372.

144 | bid

45 The Southern Poverty Law @tr, https://www.splcenter.org/hateap Accessed 21 May 2020.

146 plexander Tsesis, 'Prohibiting Incitement on the Internet’ (2002) 7 Va JL & Tech 1, 1. Tsesis notes that there are
approximately 4000 hate websites in 2001.

147 OrenSegal, (Vice President of ADL Center for Extremism) This data was reported by thBefathation League Website,
Violence and the Rise of Ar8emitism,Police Chief Magazinehttps://www.policechiefmagazine.org/targetddlenceantk
semitism/Accessed 23 September 2020.

148 | bid

149 bid
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The Word Wide Web (WWW) appears to be the mef¢ctive wayandthemost publicly influential medium

for spreadindhate messag&8 Don Blackwho owns a hate website nani@ormfronbproclaimedhat At h
i nternet i's that opport uerer weyr abMeadreaeh the ausiancel thatowe icam
now so easil y flntle US Stermfimrehassl 50y0@0lvigits in a fiveonth period>2 These
organizations create websites on holocaust denial, white supremacism (KKKgacaitsentiments among
others!®® The websitesserve to keep together individualgho have common purpose and intent in
disseminating hateGosnell concludes that hateful expressions and vilifying groups of people are easil

accessible on the internet which reacimerous peopl&*

1.9 Online Hate Speech and Offline Violence

The Supreme Court sesmblivious of the facthat there is empirical evidenteat online hate speech leads

to offline commission of crimé&® The columnist, Caroline Davies opined that the repeated use of words
makes ordinary, dangerous language and allows htatrizde root which might lead to persecuttéhThe
writer continues that hate speakers have therefore succeeded in persuadingtheirer s by t hei
commi t frenzied acts, despi c¥ lleading credlenae ftot thee raboven ¢

Powell notes that the.8. Supreme Court ignores the realibatprejudice,or racial biasareinstrumental to

150 Chris Gosnell, 'Hate Speech on the Internet: A Question of Context' (1998) 23 span styszefdypx;'>Qspan>span
style="fontsize:10px;'>ueen's LJ 369, 382

BlQuoted in Diane Werts o6How tNewsdawz3tOct300hawB23, refeericed fsesisdA, Vi o
OProhibiting Incitement on 1t18e Internetdé (2002) 7 Va JL
152 Chris Gosnell, 'Hate Speech on the Internet: A Question of Context' (1998) 23 span stysizefdBpx;'>Qspan>span
style="fontsize:10px;'>ueen's LJ 3683

153 Chris Gosnell, 'Hate Speech on the Internet: A Question of Context' (1998) 23 spanosiiygzef 13px;'>Qspan>span
style='fontsize:10px;'>ueen's LJ 369, 382.

154 1bid.

1%5Raphael Cohed | magor, &éTaking the North American White Supr em:
Speechonthelinternet2 01 8) 7 | nt 6 & Sot Bembavacy 3&eeialsoenptes 21uokthis chapteso, Ben
Colliver, O6The Normalcy of Hate a Critical Expl oration o

2018)Laura Leets and Howar dheBiddteegVvopuoWeér d svast Wgaponss of H
Human Communication Resaerch 260.

6Carol i ne HMawirde,r ®@®nearitons Witness e dThdGuardianBmane2?, 2018.n P ¢
https://www.theguardian.com/society/2018/jarif?hate speeckpoll-holocaustmemoriatday-2018 Accessed 20 November

2019.

157 petal Nevella Modeste, 'Race Hate Speech: The Pervasive Badge of Slavery That Mocks the Thirteenth Amendment' (2001
Howard LJ 311318319.
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attacks on the minority® Tsesis adds that the$®) embracing uninhibited speech above all democratic values

comes in conflict with indicators linking hate speech with bias criftfes.

Studies havdound a correlation between use of interneimmunication and hate crim®. Muller and
Schwarz used facebook data to study avight n g  pAdterratweéfar Deutschland (AFD) antirefugee
sentiments in Germany, found that social media facilitates online hate speech difel veent crimet6!
Another comparative study of six nations noted the dangers of online hate speech and its potential link
offline violence'®? Hate crime scholars suggests that the internet encourages violent behaviour because it
makesit possible for individuals wio believe the same ideologies to advocate hate and intoléfdfitere
is alsoconsensushat the internet increasascess to materials and information needed to carry out violent

acts164

1.10 Impact of Hate Speech on Victims
Delgado and Stefancapinethat hateful speech especiatifythe racialand religious kinacan shock, wound,
render its victims speechless, silent, afraid and less able to participate in palgstns after such spbe

aremade!®® The injury the minority suffefrom hate speech is part of a continuum by which these persons

158 Cedric Merlin Powell, ‘Thdythological Marketplace of Ideas: R.A.V., Mitchell, and Beyond' (1995) 12 Harv Blackletter L J
1,2 Powell referenced Michael J. Sniffen, FBI chief says U.S. Rivals Germany in Hate Mider§imes24 June 1994 at A20.

159 Alexander Tsesis, 'Prohibitingcitement on the Internet' (2002) 7 Va JL & Tech 1

WKarsten Muller and Carlos Schwarz, O6Fanning the FIl ames
https://booksc.xyz/book/72097461/4697@ttessed 13 October, 2020; Binny Mathew et al., Spread of Hate Speech in Online
Social Media (Conference Paper 201B)tps://arxiv.org/abs/1812.0169&ccessed 9 Nov. 2020.

161 Karsten Muller and Carlos Schwarz, dFanning the FI
https://booksc.xyz/book/72097461/469 7/attessed 13 October 2020.

162 Ashley Reichelmane t  a | Knows NaaBowndaries: Online Hate in Six Natid(2020)

https://doi.org//10.1080/01639625.2020.1722388Cessed 12 October 20Zkee Binny Mathew et al, Bowers attacked and killed

11 in the Tree of Life Synagogue Pittsburgh after postingSartitic messages on his Gab (unitierusername @Onedingo) ON

27 Oct. 2018.

163 |bid, Daniel T Kobil, 'Advocacy online: Brandenburg v. Ohio and Speech in the Internet Era' (2000) 31 U Tol L Re80227,
See also Dhammi ka Dharmapala and Ri char d otHhe InfliendedobiSpeech ordo Wo
Behaviour (With Particular Reference to Hate Speech)d (2
164 Daniel T Kobil, 'Advocacy online: Brandenburg v. Ohio and Speech in the Internet Era’' (2000) 31 U Tol L Rev 22@; 230
instancethe Columbine High School shooters culled information on how to make local bombs with which they attacked the
school from the web; Julian Baumrin, 'Internet Hate Speech and thédfiestdment, Revisited' (2011) 37 Rutgers Computer &
Tech LJ 223

165 Richard Delgado and Jean Stefanéitist We Defend the Nazis? Why the First Amendment Should Not Protect Hate Speech
and the White Supremaci®ew York University Press 2018) 1.
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are subordinated arttie speecHollow them wherever they gt® Racist hate speech victims experience
emotional distress, stress, hypertensiogchssis and suicidal though€.Due to the impact of hate speech

on their targetmostcountriesand the internationaommunity have taken strong stance against hate speech
through their law$% Laws to combat hate speech are important in ordexvéstthe psychological and
physical harms experienced by targets of hate spé&the United Statess yet toendorseif ever, theUnited
Nations Convention on the Elimination of all Forms of Racial Discrimination and have no laws that bar
incitement to racial hatred? Article 4 of theConvention banishester alig any form ofracial superiority

hatred advocacypr incittmento racialdiscriminationwhich is the reason the.8l has not ratified it because

the provision violates the ilst Amendmenthat validates both advocacy and incitemehative to certain

objections that will be discussed in the chagteeeof this work!’*

In this research, the literature review will be embedded in the theoretical chapters wiitoh finst four
chaptersof this researchA onechapter literature review is not podsillue tothe nature of the issue under
review. This workexplores the theoryconceptsand doctrines around the First Amendment broad speech
protection (particularly as interpreted by the Supreme Court in the incitement doctrine) using online mec
sources for malytical illustration on how il provision of the lawmpacs racial and religious minorities in

the U.S.

1.11 Limitation to this Research
The doctrine of incitement is assessed theoretically and concepiliale who carved this doctrine in the
early 19" century did noenvisageor anticipatethe emergence of the intermedr realize that the American

society will become more hateful in thesxTentury. The critical analysis of this doctrine to determine if it is

166 1hid, 28.

187 Richard Delgado and Jean Stefansilust We Defend the NazishyMhe First Amendment Should Not Protect Hate Speech
and the White Supremaci®ew York University Press 2018) 28.

168 See foot note 10 of this chapter

Al exander Brown, O6The AWho?0 Question in the @78 Speec
Canadian Jour. Of Law & Jurisprudence 23, 27.

170 Nathan Courtney, 'British and United States Hate Speech Legislation: A Comparison' (1993) 19 Brook J INTRB.727

"1 International Convention on the Elimination of All Forms of Racial Disarationwas adopted and opened for endorsement

by member states on 21 December 1965 and entered into force on 4 January 1969. See Chapter 2 of this work for a detailed
discussion on advocacy and incitement section 2.6.2.
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sound in theory and in practice is doubt a herculean taskhe following problems and limitations present

for this researcher.

First, there are several minority groups impacted by the incitement doctrine in the American society. F
instance, Asians, Hispanidduslim men and women, gayenand women among others but as the researcher
cannot study everything and everybody, the research focused only on minority groups presented in the d
Jewish and African American§econd, the data used for this research is newspaper articles proguced
Journalists. The researcher is not a journalist and has never been engaged in journalism to have insight
how news is produced including the processafstructing thenews.The news reports and editorials may
have been impacted according to thetweir 6 s ¢ u | Nanetheless, ntitlzindp jouenalistic articles for
this researchwas a viablevas insightful in exploring both positive and negative impact of the doctrine in

constitutional development andits practical aspects.

Theresearch demonstrates that the American system has been profusely criticized as falling short of stand
of free speech in comparison with other nations in its inalditggulatespeectthat incites hate or violence
againstracial and religiousminorities. The scholarship in this are&acomplex,multifaceted,and immense.

This work does not seek resolvethe deadlock among free speech scholars in Americadrmprisesan
attempt toutilize media sources as illustrative evidence of public discoumdepinionsseeminglylacking

in scholarship on the doctrine of incitemeiotenrich and develop the discussion of free speech in America
and to try to plant the jurisprudence in the real world of dangerous intolerance and racial violence rather tt

theabstract peaceful isolation of the court room or legal text

Theresearch will limit itself tonlineadvocacy The work does not suggest or liokline hatespeecho fatal
harmin the real world (deterministic causa)ityut will illustrate how incitement tchate orviolence against

the minorityover time if accepted in degalsystem can beproblematicand may lead tdeadlyviolence!’?

172 Julian Baumrin, 'Internet Hate Speh and the First AmendmeRevisited'(2011) 37 Rutgers Computer & Tech LJ 2Z3esis
A, OProhibiting Incitement oh the Internetd (2002) 7 Va
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As Cantor puts it, théustices(of Supreme Court in Americalid not base the interpretations of free speec
on moral considerations or popular reactions to the wisdom of free sjgé€emtor echoes Ronald Dworkin

in this statement thas thetheoretical framework used for this reseantichapterfour. There is prolific
literatureon free and hate spe€el¢hbut scholarshiphas failed to develop a body of evidence to address the
incitement doctrine of the Supreme Coluaim the angle of broad interpretation by the cadrtss research
begins tobridge this gapby offeringillustrations fromonline mediaoutlets of cities that have experienced
hate inspired mass killing#t this juncture, | want to outline theontribution this research makes to

scholarship.

1.12 Contribution of this Research

The theoretical basis of the doctrine of incitement and hasvjustified both in theory and in practice is
explored. The thesis addresses this gap in existing literature to lend greater insight into the doctrine as apy
by the courts, decided cases and particularly, its formal application. The courts hdyenoleaddressed the
practical implications of this doctrine in the internet age \&itdin the context of widely proliferatingate
groupsin America. Chapters five and six of this thesis present this unique perspective of incitement that h
not been eglored in existing literature law. The thesigpresentseveraloriginal avenues seeking to clarify
aspects of the doctrine of incitemeairovide a foundation for possible reforntisis approach differs from
most existing scholarshighe thesis is gecially relevant at a time that the doctrine of incitement gained
traction and is revived by a former president accused by mainstream media of inciting violence against rac
minorities in the United State¥? This work highlights challenges in the apgliion of the doctrinef
incitement to help eliminate such problems in future case laws and the precedents of the courts. The th

deals with thenovel issues of reconciling the theory and development of the law with modern disaourse o

173 Milton Cantor,The First Amendment Under FirAmerican Radicals, Congreasd Courtg(Taylor and Francis Inc. 2017) 10.

174 Katharine GelberSpeaking Back the Free Speech Versus Hate Speech QidiateBenjamin Publishing Company 2002);
Antoine Buyse, 'Dangerous Expressions; the ECHR, Violence and Free Speech' (2014) 63

INT'L & COMP LQ 491 Jessica S Henry, Beyond Free Speech: Novel Approaches to Hate on the Internet in the United States
(2009) 18 Information and Communication Technology Law, R86hel Rosenfeld, 'Hate Speech in Constitutional

Jurisprudence: A Comparative

Analysis' (2003) 24 CARDOZO L REV 1523

175 Neil Richards, 'Free Speech and the Twitter Presidency' (2017) 2017 U Ill L Rev Qnline 1
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the impact of th law,dimensions of the questidhat have not been examined in the same depth and extent

by other legal scholars.

The preceding sections of this chapter outlines issues in the literature that impact broad protection of spe
under the American systemamely but not limited tthe internet and the First Amendment, the unprecedented
increase of online presence of white supremacists, the internet as distinct from traditional mode of speech
mayhemthat internet speeclbausesare wellgroundedin scholarship with the incitement doctrinetb in
books’® and Articles!’’The extant literaturen incitementhas merely addressed the theoretical and legal
defects of the doctrine but not the impact it has on racial and religious minorities in the psactsealThe
review notes importantly, literature gaps in checking how the doctrine applies in the real world. The revie
takes cognizance of the fact that the Court apgeattistance itself from the internet age and downplays the
impact of this in adjudgg free speech cases involving minority groups. This current research attempts t
explore in practical terms viewpoint$ the mediaon broad protection offered speeahd to assess if there
exists any contradiction in legal theory and public discowbkeh has not reall been addressed in
scholarshipin chapter three, further review of literature explores the constitutional significance of the doctrin
of incitement identified in the theory and precedents established by the courts. In chapter bw,ahe k i n

theoryof law is utilized to reflect the conceptual foundation of this thesis.

176 Mari Matsuda etyords that Wound Critical Race Theory, Assaultive Speech and the First Ame(Riogtietdge Taylor &

Francis Group 2018); Richard Delgado and Jean Stefaviast,we Defend the Nazis: Why the Firsts Amendment Should not
Protect Hate Speech and White Suprem@&sw York University Press 2018); lvan Hare and James Weiingrireme Spech

and Democracy (Oxford University Press, 200@tharine GelberThe Free Speech Versus Hate Speech Débaken Benjamin
Publishing Company 1984)nd Jeremy Waldro,he Harm in Hate Spee¢Harvard University Press 2012).

"Sarah Sori al ,andHDtist®paead Communication: Rethinking the

299.; Russell L. Weaver, '‘Brandenburg and Incitement in a Digital Era’' (2011) 80 Miss LJ 1263; Edward J. Eberle, 'Cross
Burning, Hate Speech, and Free Speachmerica' (2004) 36 Ariz St LJ 953; Edward J. Eberle, 'Cross Burning, Hate Speech,
and Free Speech in America' (2004) 36 Ariz St LJ 953 ; Alexander Tsesis, 'Inflammatory Speech: Offense Versus Incitement'
(2013) 97 Minn L Rev 1145 ; James Hart, 'Revigitincitement Speech' (2019) 38 Quinnipiac L Rev;1¥hn Adelman and

Jon Deitrich, 'Extremist Speech and the Internet: The Continuing Importance of Brandenburg' (2010) 4 Harv L & Pol'y Rev 361;
Julian Baumrin, 'Internet Hate Speech and the First AmendiRenisited' [2011] 37 Rutgers Computer & Tech LJ 223; James
Banks, Regulating hate speech online [2010] 24 International Review of Law, Computers & Technology, 233.
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1.13 Personal Interest in this Area of Research

Mymast er 0 s esdammed ¢he rigla to lifesra vis an incident that occurred in NigeoiaNovember

20, 1999. The story had it that the president of the nation, following the killing of 12 policemen near an lja
town named O dordéred the Nigerian military to go to the town. In retaliation, the military backed by the
chief executive, killed, mmed, raped, demolished, and destroyed every living person omnsiigioting their
homes in the towrBy the time they finished unleashing theiayhem, only two buildings were standing in
the whole towra church and the village schodihe incident irthis case would be more properly described
as crime against humanity and | did suggest that the then president shquiolsbeutedand that the
Constitutional immunity granted to him, should not override the human rights of the individuals and the
families murdered.My interestover the years in researchihgman rights issudsas not waned, instead my
curiosity has continued to grow but this time to exantiree question ofree speechn a system wheré

personally experienced hate speech in a urityezavironment.

1.14 Methodology

This research uses a mixed methods approactbining bothdoctrinal andllustrative (thematicand critical

discourseanalysis) approa@sin investigating problems of online hate speagdainstracial and religious
minorities inAmerica A moredetailed discussion of the methodsl be developedn chapterwo of this

work.

1.15 ThesisStructure Summary

The second chapteromprisesthe nmethodology outlimg boththe analytical perspectives anliustrative
methods that are utilized in this research. The chapter disdhgsethics of online researcthallenges of
obtaining data for the analysis from Google of online newspapetsconaldes with the analytic strategy
adopted for the studiyrhe third chapteconcernghe constitutional bedrock for thigork. It discussedhe key
theories, principles concepts, tests and doctrineg the First Amendment free expression provisions,
particularly, h o terprdtaton Snagpousaimd un€houmbeted fsee speech protection
deters censorship of hate speech in Amefitepterfour providesthetheoretical frameworkor this study

l ocated in Ronald Dwor ki nTheschapterarggd fhrad t @twiow & | anrocs
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(that enjoined judges to discover a right answer in difficult cases and jettison legal positivism while applyir
principles of law)if read togethegorovidesa clear patto censorship if applied by American courts especially
the Supreme Cour€haptes five and sixontaintheillustrativeanalysisof media sources in whigche major
themes in thenedia discourse are identifie@hapteffive focuseson an overly tolerant First Amendment free
speech provision that downplays the content and context of speech against a historically oppressed grc
(African and Jewish Americangjho suffer grave harms because of the permissiveness of th€haypter
sixdiscussewhi t e supr e mac i speeshhat iocites violenciand tthe made of ttansmission

of suchspeeckthe internetChapter seven contains the discussions and conclokibis thesisThis chapter

uses argumentsdevelopedin prior chaptes and seeks tatie the thesis together. Hiscusss the broader
significance of thdindings andadvances a claimegarding theoriginal contribution this research kes to

our understanding dhe interaction between free spedtie interpretation that the courts accord speaicti,

how the broad protection offered speech is framed in media reports and discourse generally.

1.16 Chapter Conclusion

This introductory chapter hdsiefly outlinedthe focus of this project. &stablshedthat incitement to hate or
violenceagainst minority groups in Ameridaas been made more visible because of the nature of internet
communicationand how the courts interpret the provisions of the. leate speechdirected at racial and
religious minaities cause them all sorts of harmtBe lawshouldnot provide cover fosuch speech for white

S upr e meepetratarswhd take advantage of the effectiveness and inexpenaiueeof the internet to
proliferate hateThe United States differs irsiapproach to protecting racial and religious motivated speech
and has largely been generous in invoking the First Amendsgrica istherefore not at par witGanada,

its sisternation, and other developedountriesin regulating hate speecfihe next chapter provides the

methodologyand method$or thisinquiry.
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Chapter Two

Methodology
Introduction
This exploratory study assesses legal frameworks to regulate speech that incites hate or violence agze
African and Jewish Americans relying on online media sources accessed following a Googld beaxcik
is an attempt toelelop a socikdegal apprach to hate speech and incitemlentexploring the law in action
in real social contextather than meitg focusng on the letter of the law that encompasses analysis of legal
rules found in primary sourcethé law in the books, legdbctrire).! In this sense, the thesis comprises an
attempt tamirror thelaw in actionand doctrinal approaches to the hate speech incitement issues as it exists
the United States of America and the First Amendment jurisprudesitg reports in online media sourd¢es
evaluate the impact on minorities of broad protection offered under thd lasvresearcls illustrative as it
uses online media sources to representudsons on the First Amendments and the impact of broad
protections on racial and religious minoriti@ Americaln law, the black letter or doctrinal approach is more
common. Also, from the social sciences, legal doctrine is not generally considered as a key focus for so
researci.The importance of this researahd the originalityt contributego knowledgecannot be ovestated
because it introduces a mixed methods approach that is rare in the discipline of law, that is thia¢latea

in the booksandiffer from how the law works in practice.

White supremacists have been natedontemprary America as promoting speech that extendsitocating
violence against racial and religious minorittéhe thesigxploreshe doctrine of incitement of the Supreme
Court and how racial and religious minority groups are impacted by extremistakénadvantage of this

doctrine adroadly interpreted by the courfBhis chapter addresses some ethical issues of the research an

IPeter Cane and Herbert Kritz&he Oxford Handbook of Empirical Legal Resedetis)(Oxford University Press 2010) 2. See
also Emerson H Tiller and Frank B Cross, OWhat is Legal

2 Peter Cane and Herbert Kritz&he Oxford Handbook of Empirical Legal Reseaf@tts) (Oxford University Press 2010) 2

3 Petal Nevella Modeste, 'Race Hate Speech: The Pervasive Badge of Slavery That Mocks the Thirteenth Amendment' (2001) -
Howard LJ 311, 31316
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the manner of data collection and analysis. The thesis uses combined doctrithastaative analytical tools
methodological approaches. The combination of doctrinabtl illustrative analyss presents an
interdisciplinary approach that is rewarding but challendifidnis work is significant as it assesses the
practical implicationof the law onfree speectandincitement to violence against the backdrop of law in

cases, statutes, and legislations.

2.1 Doctrinal Research

Wat kins and Burton define doctrinal research a
synthesize the content of theaWwd Boct ri ned means 6a synthesis of
guidelines and valuesdé6 which O6expl ains, makes
| a8iThis method looks essentially on the legislation in questiod case laws surrounding itdetermine

the supposedlycorrect statement of the law on the maft@his method of research basically deals with
analysis aimed at incorporating new elements of legislation or discerning legal principles from reckent cas
through constant search for legal coherétitlee three key features of a doctrinal research as outlined by Van
Gestel and Micklitz are; first, that arguments are obtained from sources that are authoritative (principles, rul
precedents, scholarfyublications); second, legal doctrine aims to present the principles as a coherent who
after gathering and synthesizing the law; third, decisions in individual cases will have to fit into the entir
system, not thrive in arbitrarine$s his implies tlat the research must be critical, creative and rigorous.
Critiques of the doctrinal methodology argue that the main weakness is that it focuses on the rules of |

without logical reference to the context of the problems they are supposed to tededvéhis reason,

4Margaret L. Kenetal 6 Gai ning I nsights from Social Media Language:
Methods 507, 510.

5 Dawn Watkins and Mandy BurtoResearch Methods in LafRoutledge 2013) 9

6 Ibid 10

" Ibid 9-10

8 Dawn Watkins and Mandy BurtoResearch Methods in LafRoutledge 2013) 10

9 Ibid, 10 Quoting R Van Gestel and H Micklitz (2011) Revitalizing Doctrinal Legal Research in EuropeAbidiht

Methodology? (European University Institute Working Papers Lavit/28) 26

10 Dawn Watkins and Mandy BurtoResearch Methods in LafRoutledge 2013) 16, s&=edric Merlin Powell, 'The

Mythological Marketplace of Ideas: R.A.V., Mitchell, and Beyond' (1995) 12 Harv Blackletterthelstholar presents a

powerful argument that laws devoid of contextual analysis is flawed citing examples of the Supreme Court deRidins in

City of St PaubndWisconsinv Mitchell, that these cases are stripped of principled analysis of hatehspedbate crimes

because doctrine is placed over the right of the oppressed people, 3. For instance in RAV, the question of what adsurning cro
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the researcher (and the research) can become too formalistic and assume roles that are excessively dog
and rigid.!! In attempt toovercomethis weakness, this work complements doctrinal research with an
illustrative approachby engagig in critical discourse analysissing reports from online media sourdes

bridgethe gap between theories and practice.

2.2 Critical Discourse Analysis

Fairclough captures the meaning of critical discourse analysis (CDA) as a method in social science that a
fito systematically explore often opaque relationships of causality and determination between; (1) discurs
practices, events and texts, (2) widecial and cultural structures, relations and processes; to investigate hov
such practices events and texts ari se oYRithardsdnonaanother hand i
describe<CDA asaform of theory and methothatindividuals and instutions employ the use of language

in focusing on social problenid CDA in detecting social problembjghlights the view of those who suffer
against the backdrop afritically analysingthose in powet* CDA inferentially and explicitly engages,
analyze, and criticizes representations in the news and produces brilliant monologwseitgact.CDA in

this study recognizes the importance of using language as ideas in analysing texts, iimgestight
interpretng social impacts$?® Discourse asspoken or written language d8are fundamentally historical and
can only baunderstood relativetoconteXtFor i nstance, a statement suc
taking over* wodldenot bavelibeenrdgethéd by the court to meeintiiment to violence
threshold because the words were not directed against any individuals or groups if made¢heussielee of

the shootingBy contrast British Home Secretary, Priti Patel commedthat Trump directlyincited his

supporters by his ards thereby promptinghe violence that occurred at the Capitol buildosgpetratedby

means for a black family was never asked nor was there analysis of the effect of such dangerous racist spmiassed

groups.

11 Dawn Watkins and Mandy BurtgiResearch Methods in LafRoutledge 2013) 16

2Nor man Fairclough, o6Critical Discourse Analysis and the
Discourse Society 133, 135.

13 John ERichardsonAnalysing Newspapers an Approach from Critical Discourse Analpsigrave Macmillan 2007) 1.

4 1bid 27.

Blbid.

¥Nor man Fairclough, o6Critical Di scourse Analysis and the
Discourse Society 133, 134.

7 Op. cit. Richardsoa.

18 Chapter one, footnote 78
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the Presi delATrosmpsousp poupgpearst.er s mar ¢ heah 6tobJanudrye C
2021, no time passed. This might meet the imminence remdnt by the courts. But instances of what Trump
said to the crowd wer e, owe wi || never give up,
your v o nagmtée donsidered sufficiently inflammatory and the court may considenmtbede

as within Trumpds First Amendment speech rights
these wordss a potentiallyuphill task?! This present work is reform oriented. As discussed, some principles
of the free speech law in Amea arecritically exposed and analyzed to identify areas of difficulty regarding
what the law is, antb assesthe legal doctrines or rules found wanting as to what the law oughtfiocdagh
analysis of texts that shape the context and mode they are produedtemnshapes the viewpoints of people
who read and consume th@AThis work is a theoretical amtbctinal exploration comprising critical analysis

of legal principles, doctringsasesand conceptsurrounding the First Amendment free speech law to expose
its limitations,consequenceselevance awell asanyproblemsarising from its useCDA accomplites these
goals by investigating the relationship (using media reports) to illustrate the impactastremendment

law onracially and religiously marginalized minority by the powers thaivhée supremacists

2.3 Research Philosophy: Interpretivism

The interpretivist researcher aims to unravel meaning attendant to human behaviours and the world. This m
of acquiring knowledge explores motives behind human actions and behaviours without disregardil
subjective meaning behind such actions. In #inigk, meanings are discovered not in human actions but
throughlooking atonline newspaper opiniongn incitement tdhate. According to Myers, an interpretivist
assumes that reality is obtained and socshaedl| y

A

mean®PPygpbkinds epistemol ogy rests on -arhdei nartyerjp

®BBC News on January 7, 2021, o6Capitol Siege: Trumps wor
https://www.bbccom/news/ukpolitics-55571482accessed 2 February 2021.

26 rumpds speech before mob stormed Capitol : & andanlinvimtion r e f
to march together down PennsylvaAiad e n Assa@iated Press4 January 202Mhttps://www.marketwatch.com/story/trumps
speeckbeforemob-stormedcapitotfamiliar-refrainsandgrievancedall-talesanddisputeddataandan-invitation-to-march
togetherdown-pennsylvanisavenue01610604782>accessed 2 February 2021.

211f Trump had said to the crowd, go burn the capitol, pull down the pillars that hold the building rests on... the cdilit may s
(following precedent) not have regarded Trump as inciting violence.

22 Op.cit..Richardson, 37.

23 Michael D MeyersQualitative Research in Business and Manager®¥rmd (Sage 2013) 67.
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discover moral principles inherent in the I&tilhis research will utilize online articles to discover and unravel
contextualized meanings of the doctrine of incitem&nthe Court has interpreted the doctrine of incitement
in a way that is antithetical to hate speech, that is, disregarding th&tamdehistorical realities of oppressed
minorities. Interpretation of this doctrine by the Court that excludes context downmlagsoresthe

devastating impact of speech incitingredior violence.

2.4 Bias/Reflexivity

Reflexivity concernghe extent to which the researcher is open to alternative interpretatiohalert to the
assumptions implicit in the research questions pé&sReflexivity teaches us to be mindful of the disparity

in our research analysis represent and to report thetarately?’ It is difficult to imagine that any research
can proceed from nowhereveryone will ordinarily approach an academic work of this nature with
preconceived i deas aancertaityimpact enstie amalysis rocFsResesehing e f <
hate speech of the racial and religious kind puts me in a positotaftialbias as | come from one of these
racial backgrounds. Any researcher studying hate speech in America, presupposes that some racial minor
are placed in disadvantageositions and that we ought to censor speech to protect these groups. As
researcher, | caution myself to be clear about these inherent notiare$lacin them as the research unfolds
and developg? In this research, an attempt to remain impartial abjective urges me to look at the data
source critically and with an open mintb caution myself aboutoth study and human bias. Also, adopting

a reflexive position and acting responsiblyd transparentlgduring the analsis stage is importantThis is
becausén researchihat involves analysis of any dathe onuss on the researcher, to make his or her choices
transparent to permit replication of the reseafrgossible this would include the method of data collection
(also what was collectednd data analysisThe sections following discuss the difficulties of conducting

online research

24 See chapter 4.4.1

25 Ariadna Matamorogerrndezand Johan FarkasRagism, Hate Speech, and Social Media: A Systematic Review and
Critiqued(2021) 22 Television and New Media 205 looked at 104 research articles to research online racism on social media.
%Robert V Kozinets, O6Netnography Doing Ethnographic Rese
"’Robert V Kozinets, O6Net mearmramhyOnDadinreg EtShmmegrrodpdii)c 1RO .
28 Andrew Brindle, The language of Hate: A Corpus Linguistic Analysis of White Supremacist Lan@R@mgdge 2016) 13.

29 Andrew Brindle, The language of Hate: A Corpus Linguistic Analysis of White Supremacist Lan@R@agedge 2016) 13
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2.5 Ethics in Research

Ethics can be referred to as rules of conduct or morals guiessgrchThe aim is to maximize benefits and
minimize harm to ensure autononalgnity, and safety to participants of a reseatthhis research involves
collation of textual materials but natiman participantsWhen this researcher filled the ethics form @ th
University of Brighton and checked the list online, a page automatically appeared on theslitagngthat

no ethics approval was required to go on with this research. This is likely to be blespesiiedthat only
textual content available the public will be used for this research. The Association of Internet Researcher:
(AolR),*! has produced detailed guidelgfer online research. The researcher will comply with the University
of Brighton ethical guidelines and to the AoIR in conducting tiesearch. Kozinets states that very few
guidelines exist on how to conduct online resednenefore the researcher ought to decide on a contingent
basis the procedure to adopt in doing the rese&ithis means that the researcher decides as tharckse
unfolds what to do but not have a fixed straigttketed approach in conducting the resedroin.instance,

though | keep my research questions in mind, | would allow the data obtained to drive this study.

2.5.1 The Ethics of Online Research

Theworld-wide-web provides both quantitative/qualitative rich data source and also access to great amoul
of first-hand accounts and experiences of persons and gio8pisolars opine that web research has become
a tremendoussource of data for researchers ietted in social interaction and the dynamics of
communicatior?* The new digital online spaces such as websites, blogs, microblogs and social networkir

sitesalsoc r eat e for researcherso new chall engetslitypn p

30 Lisa Sugiura, Rosemary Wiles and Catherine Pope, Ethical Challenges in Online Research: Public/Private Perceptions (2017
13 Research Ethics 184, 186.

3! Internet Research: Ethical Guidelines, Association of Internet Researchers 3.0, unanimously agpkolediembership on
October 6, 2019https://acir.org/reports/ethics3.peaccessed 30 November 2020.

2Robert V Kozinets, O6Netnography Doing Ethnographic Rese
33 Lisa Sugiura, Rosemary Wiles and Catherine Pope, Ethical Challenges in Online Research: PublictRretter (2017)

13 Research Ethics 184, 185.

34 Javier BorgeHolthoefer and Sandra Gaiez-Bail-n, 6 Scal e, ti me, and Activity Patt
of Online Networksé in Grant Fi eTheSagldandbdliaof @mine BesddrchMethodsa n d
2" ed (Sage 2017) 260.
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and anonymity in extracting content that are publicly available. The suitability of applying these concepts

online contexts have been debated.

2.5.2 Anonymity and Informed Consent

The questiorarises as tavhat anonymity means within tloentext of materials accessible publicly. Two sets
of problems present for this research; first, how a person deals with materials available publicly; and secol
relates to who can give informed consent to intebased researcli.Eynon et al, are of the view that
researchers who use publicly available data should perform their studies in a robust manner that goes be)
the guidelines prescribed in the laws and institutidWghile some researchers claim that public documents
do not require any form of consent to be quoted, some suggest that consent of participants is*fequire
However, scholars are of the opinion that consent based on materials that are publicly availalitea less
but researchers ought to act with cantiy taking out all biographical or other details that might reveal the
source of the informatio#f. This researcher assumes that the need for informed consent is waived when da
are in the public domaiand meant for everyone to peruk®zinets reportshat not every contributor to an
online post, wants such material to be used by those who conduct research on the(lmierribink that
what Kozinets means here are social media posts anghiioé articles frormewspapes, magazines and
NGO websits that this study uses as datdHowever,henotes that,

It is important to recognize that anybody who uses publicly available communication

systems on the internet must be aware that these systems are, at their foundation and,

mechanisms for storage, transmission, and retrieval of comments. While some participants
have an expectation of privacy, it is extremely mispldéed.

®Rebecca Eynon, Jenny Fry and Ralph Schroeder, 6The Ethi
Grant Blank (edYhe Sage Handbook of Online Research MetBttisd (Sage 207) 20.

%¥Carrie Paechter, OResearching sensitive issues online:
et hnographic studydé (2012) 13 Qualitative Research 71, 8
S"Eynon et al., page 27.

%] bid, Robert \ akKpochzyi rDeotisn,g ¢GENehtnmogg a p hi 758R,ahe authorarpeba®n | i ne 6
researchers make known their presence to online communities while conducting research to-baoidteetuch research

projects.

®Andrew Shepher d e tiafarSupport @antl Beedbagk b§ Mental dlealthiBervice Users: Thematic Analysis of
a Twitter Conversationé (2015) 15 BMC Psychiatry 29
““Robert V Kozinets, O6Netnography Doing Ethnographic Rese
O0Resheabtchi cs in Internet Enabled Search: Human Subject I s
Technology 202216.

41 1bid 142
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Kozinets suggestanonymizingall identifying information so that individuals or online communities loan
protected especially for sensitive data. These safeguards include scrubbing IP addresses or having them lo
off to ensure that online contributors to a conversation are prot&cseune have argued that even with all
these precautions, complete apmity is not guaranteed on the inteffisince a google searchight easily
reveal source of the informatioin this research, data used amine articles meant for public perusal,

therefore, no consent is needed from the gate keeptrs wfriters.

2.6 Methodological Challenges

The secondstage of my doctoral workas particularly daunting* From July 2020 until March 2021, the
attempt to obtain data for analysis proesgeciallyd i f f i cul t. My mind reverts
article Ohate speech6 at teliderse timbwouldtbe reqRicedte autlaw mate m
speech in America. The scholar doubts if such evidence has been or will ever egtoBua k e r 6 s w
made sense atifhstage ofmy work. Attempts to use social media data failed after several months of searching
for evidence of racial and religious incitement to hate on social media without success. The hate speakers t
largely desrtedpublic ortline spaces due to stringent rules governing such areas (Facebook, Twitter, an
other social networks) and gone into more private and secluded netdarksr parts of the internethere

they thrive with less disturbance. When | attempoeghdertake interviews with those affected by hate speech
and other key actors in the fight against hkitibe did | realisethatthiswould be even more challenging. The
many Africanand variousAmerican churches, Synagogues, police departments andoameacademics |
contacted, all declined participation in this reseafclhew that accepted gave me an unreali$ficor 18

mo n ttimefiame availability for interview which | perceived as a polite whgetusal. This perhaps might

be because free spch and censorship of speech continue to be highly contested issues in America. Mont
of intensiveand passionate search for interviewees yielded zero results as | eventually owned up to mys

that | had to look other ways. My initial contact for pragpe interviewees began with American scholars

42 Kozinets 155.

“Robert V Kozinets, O6Netnography Doing Ethnographic Rese
4 See Footnotes 1 & above.

“Edwin C Baker, O6Hate Speecho6 (2008) Faculty Scholarship
paragrahpttps://scholarship.law.upenn.edu/faculty _scholarship/aé@éssed 21 March 2021. See also the preceding paragraph.
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who were well known in academic parlance for defending minority rights, particugydydingthe need to
censor dangerous speech. | had to reach out to one of the professors teougiversity becauseen
information, unlike others, was nowhere including on the website of the university. When eventually | we
able to contact her t hr ou g hFortshcarity seadors ¢ &m notsghaetings t
interviews thsigwhatplkesptceée to for free speech. o6 |
that scholars whose names will never be disclosed to anyone or in my work, refused participation. Anott
interesting dimension was that professors who taught constitutional law decli@edeins for reasons that
they were not free speech experts. An African Amer{CaarchPastor (where a mass shooting occurred), |
contacted for interviewovertly stated that since | was conducting this research in the United Kingdom,
although working irthe United States, hey wer e not willing to open t
all kinds of response (some very distressing), from potential interviewees that convinced me that Americe
whether pro or anti hate speech regulation, prefer toléet ®n certain issuedn any event, they were

reluctant to talk to me.

Hate speakerBequently make utterances on social media and thereasas result, a great deal of media
commentof hate speech and incitement and many other researchers had begun to focus their energies tt
Googleseemed an appropriate placeaasopen sourct® focus my researchith varied search techniques
that has had significant impact on availability of reseanaterials’® The motivation that the research is worth

it despite obvious methodological challenggas alsoinspired by a cartoon on a N&@azi website
representing caricatures of Jewish and African Americans and urging that a world without thpseofirou

people, would be a world devoid of pests.

®Karen Blakeman, O6Finding Research Information on the We
(2013) 96 Science Progress, 61, 62.

47 Originally congined in Middle East Media Research Institute (MEMRI) Special Report, No. 44, Mar 22, 2019, Referenced by
Written Testimony of Zionist Organi zaotfi oMhidfe Amdariiomal (i 50
Representatives Committea the Judiciary, 1¥6Congress, Tue. 16 April 2019.
https://www.congress.gov/116/meeting/house/109266/witnesses/HHB®JO0 WSstateKleinM-20190409.pdf>accessed 21

March 2021.
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Blakeman outlines the usefulness of using Google to produce search results. Google is a search engine
to detect, organize, distribute knowledge, data, and inform&tiois also a conveniemiut efective pol that
this research can wutilize for gathering dat a. (
divergent points on a particular research d?&oogle searches will be utilized to gain insights thieimpact

the First Ane n d me nt 0 s inatamerithave anehe aihority in Americaspecially as represented in

media discourse and reports.

2.7 Search Engines

Search engines promote the sharing of information by giving users access to content through keyw:
searche$§? They provide diversity of opinion inherent in virtual spadmuit ther use can be both frustrating

and demanding andanyusers give up before they attain their goals or objectitdssu describes searching

as an act of O6pr ofdeaumowt towandexcaxaiirigtke develogneritdf inferidatiocabh
andtheshapingof knowledgeand understandinigy agivenaudience®® To this extent, search engines display
certain characteristics that dikke what can be obtained from traditional mediazowariety of topics and
subjects® Its strength lies in the regularity obtained from a search term that is consistent acroggehe e
webpage®® The researcher considers this key function of search engines a useful methbithto gauge
information onthe impact of incitement to hate/violence against racial/religious minahtiesghkeywords

searchon the web at no expensedoality or relevance.

“Min Jiang, 6The Business and Politics of Search Engines
I nternet Events in Chinado(,20AMmetl 6UyWaerw, MeGad cag laen dS tSeonemient gy
of Information Science 499.

®Karen Blakeman, OFinding Research Information on the We
(2013) 96 Science Progress 61, 64.

®GonencGpr kaynak, I lay Yél maz, Derya Durlu, ¢éUnderstanding
l aw vistad (2013) 29 Computer Law and Security Review 40
SSLaura A Granka, o6The Politics of SifermationtSocietk36becade Retr o
2Jenni fer A Bandos and Marc L. Resnick, 6Understanding

PROCEEDINGS of the HUMAN FACTORS and the ERGONOMICS SOCIETY, 46 Annual Meeting.

Lavinia Hirsuar ol afgngMrnes ngand®deCul tural Scriptsd (2015)
“Laura A Granka, O0The Politics of Search: A Decade Retro
Laura A Granka, o6The Pol i ¢ s 0) a6f TheSrdoanratiom Society 3@1e365a d e Ret r o
%Laura A Granka, 6The Poli cs of Search: A De66&de Retro
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2.8 Using Google as a Search Engine

In ACLU v Reno,the courtdefinesweb search engine in terms of their importance and purpose as service
that enable users to search for websites with unique categories of inforPdafioe.cout also held in
Lockheed Martin Corpv. Network Solutions Ine® that keywords search always yield numerous possible
websites? The truth, according to Hirsu is that we like to Google, and we believe in the outcome of ou
searche§®Googl e is one of the |l eading search engi ne
engined that attained pr omi (R &ooglehasbbhconoew bléssing fomthmse a
who dig into the net for data, images, sounds ame&h moreimportantly, points to new opportunitier
discourse dissemination and recepfidiGoogle serves the largest percentage of questions at 25 billion
webpages and 47.3% of search quetiésr this research, the preference for Google is thaséaisch engine
spreads its netide in a hierarchy of importance by pointing to websites that are often visited by those witf
similar queries as one ask¥Most importantly, Google is not legally bound to remove hateful contents from
its website in the Utéd States unlike in Germany and France where it #d@sogle chooses not to intervene

in the US. probably because of laws that accommodate all kinds of speechmwidgd legal restraint. This

is unlike social media forums that by their policies ragrlthe spread of offensive speech targeted against
mi nority groups. I n 2007, Google noted that, t
algorithms that wuse innumerable factor sTheseachl c

algorithms change each time a search query is raised on two separate oétasions.

57 929 F. Supp. 824 (E.D. Pa. 1996), Ibid 42.
58985 F. Supp. 949, 952 (D. Cal. 1997). Ibid

®Laura A Granka, 6The Politics of Search: A De86dde Retro
Lavinia Hirsu, 6Tag Writing, Search Engi os@tiecn,30 and Cul tur
88Lavinia Hirsu, o6Tag Writing, Search Engines, and Cul tur
62 Sjva Vaidhyanatharhe Googlization of Everythin@niversity of California Press 2011) 7

%Bing Pan et al ,U®éms GobgtieswendrastRank, Positionr and Re¢

Mediated Communication 801
64 Robert C Berring, 'Legal Research and the World of Thinkable Thoughts' (2000) 2 J App Prac & Process 305, 316.
85 Siva VaidhyanathaiThe Googlizabn of Everything(University of California Press 2011) 65.
66 Siva VaidhyanathaThe Googlization of Everythin@niversity of California Press 2011) 66.
Bing Pan et al, 6l n Google we Trust: Us e r wnal offiCempiuteri ons o
Mediated Communication 801, 807.
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2.9 Concerns about Using Google Search

A search for key words or phrases can yield ambiguous results because words can have multiple meani
Some writers hee described words amisy,and analyses made difficult by ambiguities, multggasesand

use of rhetorié® The researcher intends to minimize this problem by using precise plff@séasstance,

0i nci t e mansteéad of singlivards gobexamplethatd to eliminate this uncertainty. The researcher
engages with the subject matter in question as ameagser and not just a passive consumer of online
information that merely retrieves materials from search en§tasther words, in conducting this research,
there is an overarching need to uphold the value of rigour that removes researdodolioag an objective
process in order to arrive at the aim of the rese®rého r Davies and Dodd, or
evaluation of good research and t he UiTkigresdaemin s t
applying rigour willpay attention to the consistency of search terms and the analysis of such terms, mindf

also of the subijectivity and limits of the research finding.

2.10 Research Sampl8election

This section outlines the method of selecting sample and data baseu#eel $election of online media
sourcedncluding certain websites that are relevant to the issues under consideration. | will explain each
my sample source arekplain the selectiori.based my selection of articles on high |levafl readershigor

the New York Timeand theWashington Post also considered cities that have had racial and or religious
mass shooting that involved minorities in the K8y newspapers dlfiesecitieswere selected, they include

- Pittsburgh PostGazetteandPost(The Tree of Life Synagogue shooting of religious Jeams) the Courier
(Mother Emmanuel Episcopal Church Shooting Targeted African America@lareston) | selected the
police chiefs magazine (an important publication that repevents surroundingvhite s upr e mac i

contributions to events such msss murdeand other hate crimes on minority groypsebsites oBSouthern

®®Margaret L. Ken et al, 6éGaining Insights from Social Me
Methods 507, 510.

®Lavinia Hirsu, 6Tag Writimigpt S@a(rzxzhl E)ng3d 9 eGqg mmwntde rCu | & rud
®“Deirdre Davies and Jenny Dodd, O6Qualitative Research an
280.

“"Deirdre Davies and Jenny Dodd, R4 Q@uwaldi t(a2t0i0\2e Re&s eQaurad h t aan
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Poverty Law Center(reports onhow the law impacts blacks and Jews) and simildré/Anti-Defamation
League Network ContagionResaercHnstitute (an important resource for their power of prediction, they

predicted the Pittsburgh shooting and it occurred shortly)after

2.11 Data Selection

The initial step was to determine the search terms to obtain optimal relevadts. fies frame the research
temporally | settled for a fiveyear period of onlinarticlespublished betwee(20152020) for reasons that
the two most deadly attackgerpetrated by white supremacists on African and Jewish Amsiicaarred
within this time frameThis periodwas chosen also to categorise and studyifiti@e articleson incitement
to hate in a meaningful way that revolve around two events impacting these groups of people in Americ
society especially in this decadHowever, a major event which this watld not want to miss out that
bordered on incitement (the violencethe Capitol Building on 6 January 2021) had to be added so | included
the first quarter of the ye@021.This event was prompted by a U.S. jidest with his occasional rants against
minority groupsandthis is a period when online hate speech and incitement discourse in America is topica
The timeline for collectinghesearticles was for a twaononth perioeMarch 19 to May 18, 2021. There were
reasonable expectations that data selection for this period would achieve data saturation for research ques
raised for this work given this timeframe. As | discussed earlier, after exploring social media for data faile
focus on interviews through agdemics, police officers and victims of hate speech also failed, | decided to cull
my data from google search. Some days into the search, after | obtained some relevant articles on goog
experienced difficulties with retrieving the content of relevatitles from on Google. This was because the
newspaper websitgsarticularly, blocked the content and asked for the reader to subscribe for the whole
content to show. | therefore subscribed and paid for four media etwtietsational and two local newgpars.
The four newspapeeelected weréhe Pittsburgh PostGazettethe Post,and the Courier? New York Times
(NYT) and The Washington Po$W¥WP). The first two newspapers were selected based on the cities or area

that the worst most deadly attack on African and Jewish Americans occurred and perpetrators had both

2These were selected because they are tops in the cities and areas where Jews and blacks were attacked in Synagogue and
church by white supremacists
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6hdtidl ed online commentaryd ag’dThaWashingtdnPastand the o u
New York Time4 represent the most widely read national newspapers that could contain useful informatic
of theissueaunder investigation. Newspapers are a constant reference points for news media and a key sou
for understanding how an opinion or social issue is interprét€tde importance of newspapers in setting
agenda for debates continue to grow about the storiesréipeyt and editorially frame’® To this extent,
analysingarticles in newspapeesnd other sourcesppears a fair and transparent way of reflecting the debate
on hate speech and incitement to violence and how these provisions of the law impact the minority in 1

United States.

2.12 Data Description

This research seeks to shed lightthe doctrine of incitement of the Supreme Court by assessing if online
hate speech has impact offline violence. The research utilizes media outletsitsighis into the nature of
speech that incites hate against racial and religious minoritiesre§harch data consists of onliamicles
culled from Googl e s ear cdevelopflblutable @éata base far this research.cTben
collection of dependable and robust data from online artictsshethtime consuming andomplex’” The

online articlesare written as news reports, editorials, and opinion piétiest focus on some search queries.

Essentially, | looked aR637 online articles but excluded many that concerned free expression in othe
countries, Europe, and the rest of the world. | removed articles that did not contain much (less than six lin
and those that were no longer available on the web even thaaigjidb were there. | also excluded articles

that had titles accompanied with images and no textual materialstained the followingrespective

“Kevin Sack, O6Anguished by 6Spiral of Hat eNewYoKfiimedl est on
November 2018https://www.nytimes.com/search?query=anquisligaspiral+of+hate>accesse@®2 September 2020.

"4 The two newspapers were selected based on wide readership and tops in the circulation list. The NYT has been described b
some editors of the Encyclopedia Britannica ascard newspaper

“Stephen Cushion et al, O6Newspapers, Impartiality and Te
General Election Camp aihgps:Bwwi.2itibréine.canalei/iuliila.108051461630X.20 6.1d 1163
>accessed 16 June 2021

¢ 1bid
“"Joseph Downing and Richard Dron, 6 Tweeting Grenfell: Di
soci al boundaries on soci al mediad (2020) 22 New Media a
8 |bid
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categoriest the termination of my searddew York Timed05 The Washington Po5st12, Pittsburgh Post
Gaztte309 Post and Courier388and1023from other Google sourcéscluding NGO websitesAll these
make a total of @37 online articles. | would want to state that | started eliminating articles that were not
substantially related to my research quefiesn the period | started the search. Articles that were not
sufficiently related to the questions being examined were excluded even if they contained contents on f
expressiorso that | would not be overwhelmby dataespecially since | was considerjrag this pointmanual
analysigo capture the dynamics of the isstiesnted to exploreThereason for deciding on manual analysis

will be discussed shortly

2.13 Selection of Articles for Coding

On google] commenced my search. Single word search terms did not yield good results but pulled up a |
of I rrel evant i nformation. For i nstance, a sea
research articles and a whole lot of insignificaraterials that were not what | needed to conduct my analysis.
| terminated the idea and decided that phrases and word combinations will yield better results. | explor
search terms based on research questions and the aims of the research. For instamedmat this stage,
articles that | considered relevant were the ones that discussed opmpyogection offered to speech, targets

of such speech, types of speech allowed by the law, mode of spread of such speech and possibly online
used to csseminate the speech. | kept an open mind during the search because | assumed this was
exploratory stage and | needed to keep an unbiased attitude in culling up the data. After exploring &
identifying key search queries, four were chosen afteed ee@mbined search criteria which yielded the most
resut6i nci tement to hate,d O6incitement to violenc
s p e €%Thesedresearch queries pulled up good information related to my research quastibha First
Amendment, white supremacists, antisemiticidents,and antisemitic contents including the exact words

used by perpetrators.

" This method is consistent with a certain studpiimdna Matamoro&er nandez and Johan Farkas,
social mediaA Systematic Review and Critique (2021) 22 Television and New Media 205, 208.
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The media contents were obtained according to the relevance they had to the research questions. | sele
ead article based on my own judgement by having a quick look at the articleatdtdéssed the themes and
issues of my researclt is therefore a purposive sampling which began from the time | accessed the article
| knew would be useful for coding andtd analysis based on conté&ht.realized that if | downloaded all
articles with my search queries, the data would overwhelm me. | excluded any online articles that commen
on free expression in other countries and retained only U.S. based commentarieded only articles from
20152021, other prior years were excluded. The search was carried out libéhveebsites of other sources
(The Network Contagion Research Institute, The Southern Poverty law Center, Hiefamiation League,

The PoliceChiefs Magazine among othem)d in the websites of the newspapleused To have the full
content of any article accesseédcopied the relevant articles into a word document: the author, the entire
content or part of the article, date of the artidhe, hameon the articleand internet link. This made possible
my ability to access the articles during analysis and to enable me to access the contents when | cancel my

subscription.

2.14 Thematic Data Analysis

Braun and Clarke define themaéicn al ysi s as, fia met hod for identi
(t hemes) #WThenmficranalysis ermbles the data to be set in rich detail by way of minimizing,
organizing, and interpreting various aspects of the researchftdgriaunand Clark outlined the six stages

of thematic analysi&

Familiarizingoneself with the data

Generating initial codes

Searching for themes

Reviewing themes
Defining and naming themes

O O O0OO0Oo

8%_awrence A Palinkas et al, O6Pur posi v eisifMired Méthodgimplementatomu a |
Resaercho6 (2015) 42 Ad,rtisasamgihgisttategy M qualitative redéarch ithentiies argsalects
information rich cases that relates to issues under investigation.

8lVirginiaBraunand Vit r i a Cl arke, &éUsing Thematic Analysis in Psyct
79.

2] pbid. See also Lorelli S Nowell et al, O6Thematic Anahl ys
Journal of Qualitate Methods 1, ,2.

8Virginia Braun and Victoria Clarke, O6Using Thematic Ana
87.
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0 Producing the report.
| followed strictly the six stagesutlined above. | want to note here that initially when itsthmy search, |
only copied the link after skimming througharticle, so this stage took a long time. Attempts to access
the articles later failed so | changed my strategy by copying tieardt articles and storing the content for
analysis. When | was no long@nding new articles from the differesburces | accessead search results
gave me the same articles that | had seen previously, | stopped my seafitient that | had accessemst
of the relevant materiafrom my chosen source& theme represents something unique in the data in
relationship with the research question so that the researcher needs to exercise good judgment to determ
what a theme is by remaining flexiB¥Thus, in analysing the data obtained, | looked out for themes that

will emerge and categorised them for analysis.

2.15 Coding Strategy

The researchatecided given the volume and length of theieles fromthe sources above to sample further
and reducehe data. | had considered using the NVivo to code and analyse the data retrieved, but followil
discussions, including with my supervisor, | chose not to in the belief that the complex, ideological ar
nuanced nature of the arguments and debate issges Ioei better explored personally and directly. For this
reason, | chose tH&0 articles from thebulk of 2637based orpurposive sampling of articles rich in content
and most connected to issues | was looking at (for instance, articles with reporteotiqraccorded speech,
those who promoted hate speech and the type of speech allowed under the first Amendment, public opir
and how Americans conceived First Amendment protectioms hate was being spreett) At this stage, |
looked at differenthesis repositories, Europe, America, online libraries including Ethos to see if | can find

law thesis with similar methodology, but | did not.

For coding,a total of80 most relevanarticles(20 each from thePittsburgh PostGazetteand thePostand

Courier, 10 each from theNew York Timesnd theWashington Posand 20 from other Google sources

84 Ibid 82.
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including The Atlanti¢ Police Chiefs Magazinand NGO websitesutlined abovi®® were copied into the
words documenivhich came to 55,400 words on Misioft word. | read through the whole documgvite

to familiarize myself with the data before | started my initial coding. | also conducted a textual analysis of tf
data with initial line by line reading of the articles to identify patterns that are similar and differences in opinio
of columnistsand cortributors. The entire coding and analysis were conducted manually. The researche
always kept in mind at this stage, the research questions and was open as to whaniightiaaeal. In

other words, the coding frame was both analyst ((by the rese@rsheranal yt i ¢ 8 pndeatao n ¢
driven®’ This wasmportant because of the nature of the topic and the sources of tHewasalsoimportant

to keep the data corpus within manageable éinfihe patterns that emerged and ran through mogteof t
articles were, the races under attack, the fornd@haracterof the First Amendmentaw, the main
progenitors, and perpetrators of incitement to hate/violence (who received encouragement and empowern
online) andthetechnological changes that hawelpedfuel hate speecthe internet. These four themes were

the most common themasisingas | studied the data repeatedly.

The codes were assigned colours and varied in lemgthwords, a phrase and even a whole paragraph
depending on theatureof the media content. | then categorised the codes into themes to enable me compe
similarities and differences of opinions. The
formidabl e, O6words are powdrifnuel va nod ehnacvee 0Op 00tt ehnet
used to disseminate hate,® O6éwhite supremaci st

(especially antSe mi t i s m) and oO6individuals who committ mu

another 6

%Hsiang Iris Chyi and Maxwell McCombs, O6Media Salience a
Sc hool s& Jo{rBalisth4and Mass Communication Quarteri322he authors utilizethe print media to assess the

salienceof the colunbine school shooting emphasizing different aspects of the event during its liféapam Kupchik and
NicoleLBracy 6 The News Media on School Cri me duelihghdddo I(eMde8:) CTo
Violence and Juvenile Justi@é®6-155, in this article, the authotsased ormsample of news stories report how print media frame
the problem of school crime and violen@éis research is consistent witlte methods used ligese authors as tilize the print

media toassess the impact of Filsinendment incitement doctriren racial and religious minorities ithe United States.

86 |bid 183-184. This form of analysis is also theoretically driven and does not exist in an epistemological vacuum amdsalso te
to offer a less rich description of the data.

Virginia Braun and Victoria Clarke, o6Using Thematic Ana
88.
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The analysibeganwith an initial set of codes with specific research questions in mind (thdury)he
researcher remained open to the themes that emerged while going through the data. After collecting the arti
from the sources above, | categorised the breath of identical opinions in the articles. The writers -
acknowledge and reiterate thie first amendment protecall kinds of speech, that ariemitism was
pervasive in America, that White supremacists were contributing enormously to hate speech against outgro
and that the internet was playing a huge role in spreading hate speealst be noted that the narratives
contained in the online articles represeuablic opinion of issues being investigat@the media unarguably,
report local, national, and international issu@gntsand happeningEssentially, it is noparticularwords

that incite hate that is at isshere, ratheit is the subjective perspectivearrativescontained in the online

articles that wereanalysed.

From the foregoinganalysing opiniopieces/reports/editorialés an advantage in this work. Then-aralysis

of words that incite hate issefulso as not to promote extremist content that can cause further harm to group
such content target8 Also, the researcher is not exposed to extremist content and possible retaliation by ha
speakersand how thisnay affect the carrying out of the reseaftRor this reason, analysisasnot be about
semantic meaningf hateful wordsbut of opinions,ideas, assumptions, conceptualizatianggrpretations

and ideologies behind written language in slo@irces | awessedIn other words, broader assumptions and
structures are incorporated beyond the facial meaning used in the data collected because interpretatic
important during the development of themes. As outlined above, the researcher followed the piftesest

of thematic analyses: familiarisation with the data; generating initial codes, searching for themes, reviewi
the themes, defining/naming the themes, and producing the Pépetow are the methodology diagram and

an overview of my codingchemeThese will be elaborated more in chapters five and six of the thesis.

%8Thomas Colley and Martin Moore, edfFhRiegiCth,ald @ongee som fi St tulde
(2020) New Media and Societyttps://journals.sagepub.com/doi/pdf/10.1177/146144482094&806Besseduly 10, 2021.

8 |bid

®Virginia Braun and Victoria Clarke, 6Using Thematic Ana
87. See also Lorellli S Nowel | et al , 6 T h e mal7)il6 Intéknmatiohay s i s :

Journal of Qualitative Methods 1, 4.
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Figures 1 &2: Methodology Diagramand coding Table
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Figure 2: Analysis and Coding Scheme

Codes Categories Themes Subthemes

. Jews/African Americans
* Groups involved in targeted attacks
. Historically oppressed groups

. Manifestations of

« Placing hate within context
targeted violence

. Comments on broad nature of
the first amendment

. Conducts it protects (for . The First Amendment is
example Charlottesville) + Opinions on what speech)]
A ) Formidable/ admits almost
: Words it protects are protected under the . Truth will weed out falsehood
(For example-Jews will not every The role of the Supreme Court in fucling hat
Replace us) law-The law is too e role of the Supreme Court in fueling hate
form of speech including
. No hate speech line PEIIISSIVE .
speech that incites to violence
drawn
. Turning the law

into a weapon

. Content of speech
. Words that Kill
. . Incitement to Hate
. Words that cause
harm/Jews deserving nothing but ) .
death . Imminency of the harm
. + The types of speech that
. Words that Cause real . . * Jews insecure in a country they call home
- . Lethality of words E &
World harms engender harm -
* Comments that . Hate Rhetoric
mirror viclence
. Antisemitism . Words are powerful and
increasing by day in the US can be used to cause

real world violence

s The presence of White Supremacists . White Supremacists who

. Perpetrators of

groups in perpetrating online . White Supremacists commit murder receive encouragement and
Hate/Progenitors of modern
hate/offline violence/ extremists are Contributions to Hate support from each other

hate 1n Amenca
empowered by online access

. Like minds
. Mainstream social
network
(Facebook
Twitter. Reddit)
s Sources used to disseminate Hate . . * Mode of hate speech spread s Massage boards Control hate content

. Social media =
. Message Boards,

8chan, 4chan,
Gab.com




2.16 Chapter Conclusion

The combined doctrinal andedia sources accessed as data baea discusseuereas the methods used in
this thesis. The chapter reviewed some ethical and methodological issues and chalempgmblicly
available documents for research. It also idierst Googleand the website of the newspapasshe source of
data collection and descrithe¢he modus operandi for data selection. It conduaéh the procedure the
researcher adopfor conducting a thematic analysiBhe thorough assessment and investigation into the
theoreticalconceptualand judicial meaningf the incitement doctrinenderthe Americarsystem with the
use of media outlets presents a clearer perspective faothes academics, law enforcement officetise
aggrievedminority, and Americans at larg&herefore, while theociclegalapproach explores the impact of
this doctrine in real concrete situations, the doctrinal approach benefits the research becavisiest in
depth details of the doctrine in theory and its development over the dethdasext chapter discusses the
constitutional bedrockor this thesisthe First Amendment. While the chaptiscusseshe key provisions of
the law a free expressin, it directs attention predominantly to precedents of the Supreme Court that enabl

broad protection of speech that consequentially damageténests of the minority in the American society.
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Chapter Three

Exploration of the First Amendment Free $eech Protections
Introduction
Having looked at the methods that | will adopt for this research, | now turn to the debates about the sco
purpose, explanation, and interpretation of the First Amendment thatcbatieued for more than two
centuries after its adoptidriThe search for the meaning of the First Amendment has continued to evolve an
the practical stakes for such a search are’raghthese rights encompass freedom of conscience, thought,
assemblyppinion, religion, and association which overlap with free speech in meaning andBawvjgeJ.
Richards states that free speech i s 0 &betahseefisd ¢
critical and interpretative powdt.is obsenred later in this chapter, that the courts in interpreting free speech
cases, look at both content (by checking the meaning of the word), Tsesis refers to the cqdosjminary)
and the constitutional meanind cases' Traditionally, attention has ke focused mostly on the free speech
protection of the First Amendment I&pvovided in the constitution. t appears that th
attempt for a coherent theory is not in sight a
and frequent changes of °Thiechdpteritracesshe hisgorical ard legal contexs|
in which the First Amendment law developed. It discusses justifications or theories of free speech a
doctrinal tests applied over time hige court. An attempt will be made to discuss the meaning, scope,
interpretation, and legal principles of the First Amendment free speech law. The principles of free speech
complex! and some protected speechdallitside the scope of this researdtihe speeckhatfalls within this
work will be discussed shortly in this chapter. Protected speech which is beyond the scope of this resec
project includs freedom of the press, the right to assemble and petition the government for redress and t

implied freedoms of expressive and private associdtion.

IRandal | P. Bezanson, O6The New Free Press Guarantee6 (197
2 Martin H Redish, 'Value of Free Speech ' (19%B2) 130 U Pa L Rev 591
3 David A J Richards, 'Aheory of Free Speech' (1987) 34 UCLA L Rev 1837
4 Alexander Tsesis, 'Inflammatory Speech: Offense Versus Incitement' (2013) 97 Minn L Rev 1145, 1147
SRandal l P. Bezanson, O0The New Free Press Guaranteed (197
6 Ibid, quotirg Blasi, The Checking Value in First Amendment Theory, 1977 M. B. FOUND. RESEARCH J. 521, 526.
7 Kent Greenawalt, 'Free Speech Justifications ' (1989) 89 Colum L Rev 119
8 Russell W Galloway, 'Basic Free Speech Analysis' (1991) 31 Santa Clara L Rev 883
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In this chapter, we note that articles and textbooks referenced here seldom consider the theory of free sp
against the background of effect in practice but possess rather a descriptive nathegastdr of the doctrine

of incitement.The emphasis on theow free speech, its principles and theory have developed are traced ir
this chapter. A critical review of the literature in this chapter identifies within the existing body of knowledge
the evdution, the conceptual development, and interpretation of the doctrine as it evolves. Teogiptbf
scholarship in this chapter, | discuss precedents, principles, cases, texts, doctrines among others
doctrinally impact racial and religious minties in legal theory to gaitleepeiinsight into the impasse of the
First Amendment incitement doctririResearch in this area has not paid close attention to how the instrumen
of the law inhibits regulation of racial and religious hate spaeth t h e naneantextualipation of harm

has amplified violent attacks on minority individuals.

3.1 Historical Overview of the First Amendment

The Right to Free Speech was enshrined into the United States Constitution on December A%hik791.
right embodied in the First Amendment emerged as a reaction to suppression of the press that was prevz
in the English society that required, until 1694, a govermissoied license for a publication to gpeanted'©

The law of Sedition in Englanestricted speech on the grounds that the crown was above criticism and mad

it a crime for anyone to censure the king publiély.

For Chemerinsky, in England at the time, publication that was true could not be accepted as a defence ag:
the king butwas perceived as even worse because it could do more d&h¥doe First Amendment was
therefore adopted to obliterate the Seditious Act of the English Law to make it impossible to prosecute

punish citizens under the At .Ultimately, the document efiinated the limitation placed on speech and

® RobertS. Pechibraries, The First Amendment and Cyber Space, what you Need to(Km@sican Library Association
2000) 25

10 Erwin ChemerinskyConstitutional Law Principles and Policié& ed (Wolters Kluwer 2015) 1363

1 Erwin ChemerinskyConstitutional Law Principles and Policié&' ed (Wolters Kluwer 2015) 1364

21bid 1364

B bid 1364
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allowed free flow of ideas and information among people unregulated by goverteritim Wu succinctly
puts it, the law was created with the presumption that the greatest threat to free speech was spgpkers |
punished directly by the governméftHistorically, to protect the free expressiamd criticismof the affairs
of governmentwas themajor purpose for the establishment of Free speech law in the First Amer@ment.
The First Amendment appeared tov@deen confined to a narrow and trivial role after it was introduced into
the Bill of Rights until it came aliveeveral decades after it was adopteldaupet® outlines thefour stages
of the First Amendment prior to which no major development or irg&pon of the law occurred. These
were.
1. The period the federal government prosecuted people under the espionage laws during the First Wc
2. wfg.period from 1925 to 1940 that represents significant development in free speech vis a vis t
FourteentlAmendment
3. The tenyear period from 1940 to 1950 characterised as the tipping point of judicial protection of free

speech under the constitution.
4. From 1950 upwards, the period of recession.

Vick lend credence to Kauper that the First 140 years of thewmtiuwas of minimal significand@ The law
appeared to be activated during the First World War following the passing of new Espionage and Seditic
Acts under which those who spoke out against the war were charged with crimes for the speech tffey mac
For instance, there were more than 2,000 convictions of those who did nothing but speak againsb Americ
involvementin the war, under the Espionadect during World War 2! This mode of controls by the
government against speech met with the reaction of the judiciary; the federal and the Supreme courts, a

|l evels from district courts to the Supreme Cour

“RobertS. Peghibraries, The First Amendment and Cyber Space, what you Need to(KmmsicanLibrary Association

2000) 25

5 Tim Wu, ds the FirstAmendment Obsolef@ (2018) 117 Michigan Law Review 547

16 Mills v Alabama,384 U.S. 214, 219 [1966]

" Tim Wu, ds the First Amendment Obsol@8g(2018) 117 Michigan Law Review, 548

Bpaul G Kauper, OFrontiers of €rednastheiUniversity af MiahiganlFébtuay t v : Fi
13,14,15,20 and 21, 1956. Ann Arbor, University of Michigan Law School. 55, 60

¥ Douglas W Vick, 'The Internet and the First Amendment' (1998) 61 Mod L Re¢¥8.4

20 |bid 551, Espionage Act, 1917 (Codified asemted in Scattered section of 18, 22, and 50 U.S.C.), Sedition Act, 1918
(Repealed 1921).

2’James Weinstein, AA Brief Introduction to Free Speech D
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war timesas was necessatyHowever, influential juristd_earned Hand, Louis Brandeis and Oliver Wendell
Holmes opposed what they saw (expressed either in dissent or concurrence) and eventually establishing
founding jurisprudence of the modern First Amendmawt?3 The views of these justices remained in the
minority until the 1950s and the 1960s but eventually became majority holdings that form the bedrock of t
First Amendment free speech jurisprudence (especially termed as political sfidaating theseeriods,

the court expanded the doctrine of what constituted sp@echwho counted as the speakdPost is of the

view that the First Amendment is simply a 06disj

they serve! From 1920s, th&irst Amendment extended to all governmental institutions, fedstedé,and

local while adopting in content and purpose strong libertarian stanmerpreting the free speech clade.

3.2 Interpreting the Free Speech Clause

United States libertanmes tend to emphasize and overstate the absolutist sounding text of the First Amendme
aséThe American Constitution is the loest lasting constitution in theorld.6?° Many Free Speech theorists

in America, merely construct interpretative theories onRingt Amendment to the US Constitution, rather
than freedom of speech as an ideal principlamericans are always engaged with the debate on how to
understand and interpret the intent of the founders and those that ratified the documentl@87the
Conditution, 1791 Bill of Rightsand the 1868 Fourteenth Amendméhitewis reasonshat the progenitors

of the free speech law, James Madison and different state legislators who ratified the document did not set

guidelines for thénterpretation or prodie anyuseful code as to how to apply the fespeech law? To derive

22 |bid 552

23 |bid 552, SeaVhitneyv California 274 U.S. 357, 37380 (1927), (Brandeis J, Concurring) akislamsv United States250

U.S.616, 624631(1919) (Holmes J., Dissenting.

24 |bid 552,Dennisv United States341 U.S. 494 (1951Brandenburgr Ohio 395 U.S. 444 (1969).

25 Buckleyv Valeo,424U.S. 1 (1976) (per curiam).

26 First National Bank of Boston Bellotti, 435 U.S. 765 (1978).

"RobertPost 6 Understanding the First Amendment (2012) 87 Wast
2 Douglas W Vick, The Internet and the First Amendment' (1998) 61 MoeL4R4 415.

2% David A J Richards, 'A Theory of Free Speech' (1987) 34 UCLA L Rev.1837

%Ewan Paton, ORespecting Freedom of Speech6 (1995) 15 Ox
31 1bid, also se&cott v Sanfor@0 U.S. 393 (1857), the court held in this case that African Americans even if they were free from
slavery were not United States citizens. The Fourteenth Amendment granted citizenship both to naturalized and individuals bor
in the United States. It imkwn as the due process and the equal protection clause. The Amendment literally ov8dottned

The Fourteenth Amendment has four Clauses. The State Action Clause declares that the State cannot make or enforce any lay
abridges the privileges/immuigs of any citizen.

32 Anthony Lewis,Freedom for the Thought that we Hate: A Biography of the First AmendBwsit Books 2007) 41
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legitimacy for interpreting provisions of free speech law, such provision must rest on the public justifyin:
State power to protect all persons as egtfdiichards referencing Berger, notes in effect, that interpreting
the document will make sense if it limits application of constitutional language to what the founders proper

thought about and the scope they contemplated, not to some abstract and etraatears?

For example, under the Fourteenth Amendment, the law can apply equal protection agaiepbSsated

racial discrimination rather than gender discrimination in accessing criminal or civit I[iwnakes sense
thatjudgesbear the speal responsibility of interpreting the words of the provisiasjooking to the 1791

and 1787 statements of the document to answa@stitutional gestions will be a futile effort® According

to Bork, in interpreting the freedoms of the majority andntirority in a constitutional democracy, the
Supreme Court is entrusted with the power to define the3aWse Court resolves this predicament by
interpreting constitutional provisions through reasoned principles and stare decisis, not by imposi¢gion of th

value choices that aids either the minority or majofity.

The First Amendment free speech clause has been interpreted to protect not onlybapedsbprinted
mattef®and symbolic speec? Symbolic speech has been defined as communication that uses conduct rath

than spoken words in transmitting ideas or opiffoch.he Supr eme Cour t ds i nter |

33 David A J Richards, 'A Theory of Free Speech' (1987) 34 UCLA L Rev 1837, 1883.
34 David A J Richards, 'A Theory offée Speech' (1987) 34 UCLA L Rev 183B41.

35 1bid

36 Anthony Lewis Freedom for the Thought that we Hate: A Biography of the First AmendBsit Book2007) 41.

SRobert Bork, OoNeutral Principles and Some First Amendme
%Robert Bork, OoNeutral Principles and Some First Amendme

®Sal man Ru s Sathmicevérsewds banred because it insulted the sensibilities of Muslims as it was termed
blasphemous. Similarly, the publication of ofééve cartoons of Prophet Muhammad in Denmark that lggbkent

demonstrations worldwide that claimed the lives of 139 pemgleases of prints in freedom of expression. SeeZalsng

Zewei, 'Racial and Religious Hate Speech in Singapore: Managddbengcracyand t he Vi cti ms Per spec
Rev 13, 20.

40 Anthony Lewis,Freedom for the Thought that we Hate: A Biography of the First AmendBesit Books 2007) 40, In

Virginia v Black 123 S. Ct. 1536 (2003), the Supreme Court recognized that-Ruaossig was a symbol of intimidation of

person or group of persoitssends a powerful message to a group of a motive to intentionally place them in fear of bodily harm.
The burning of a crods prima facie evidence to infer intent, so intent need not be proved when a cross is burned. See further,
Angela R Ernst, 'Virginia v. Black' (2004) 10 Wash & Lee Race & Ethnic Anc L) 13

“Finbarr J. OO6Neil, 0Sy mb odview590ESpenaiMashingtoh4ds\bS). 405, 410(HT4H (wer L a w
curiam) quoting/NVest Virginia State Bd. of EducatigBarnette 310 U.S. 624, 632 (1943), the court stated that symbols are
primitive but effective ways of communication
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been broad to encompass most forms of communic&tiom.Strombergv California,*®and in Texasv
Johnsort* the Supreme Court declared unconstitutioa&alifornia law that forbade carrying of a red flag
as a mark of opposition to government aederminedhat burning the American flag was protected speech

under the FirsAmendment, reversing the decision of the lower irt

Weinstein opines thalhe Supreme Court in the modern era provides rigorous protection for unpopular speec
through protecting the right of speakers using offensive itfablew York Time Sullivan’ Justice Brennan
stated that public discourse should be unrestrictdulist,and operendedi®a statement which appear to be a
6guiding visiond for numerous c a¥keU.3 eertmgddulaiymp o
the Supreme Court have engendered a robust tradition of unimpeded speech in discourse to facilitate free

of information. This sets a more protected status on speech than in any western country.

3.2.1 Speech Protected Under the First Amendmeén

Galloway notes that the First Amendment protects free expression that comprises a host of constitutional rig
encompassing speech namely

Press

Right to assemble

Right to petition the government for redress of grievances
Implied Freedoms of expressigad private associaticf

o o0Oo0o

In other words, free expression is the large umbrella under which all First Amendment provisions a

embodied. On another hand, free speech represents the matrix of all other freedoms, it is absolutely impor

42 Russell W Galloway, 'Bsic Free Speech Analysis' (1991) 31 Santa Clara L Re\8823

43283U.5.359(1931) t he Courtds majority ruled that banning red f
was unconstitutional and violated the First and the due gsartause (Amendment 14).

44491 U.S. 397 (1989), the Supreme Court ruled that burning the US flag was protected under the first Amendment. It was
therefore constitutionally protected form of speech.

45 Anthony Lewis,Freedom for the Thought that we HafeBiography of the First AmendméBasic Books 2007) 40

“%James Weinstein, AA Brief Introduction to Free Speech D
47376 U.S. 254 (1964)

48 See Weinstein 464.

“James Weinstein, TfiraeSpaeih®dctrine (1097)R8 Arizohai State Latwv dourRal 461, 464.

50 Russell W Galloway, 'Basic Free Speech Analysis' (1991) 31 Santa Clara L RévrB88t be noted that the Free Speech law

is exceptionally large and complicated which this weaknot exhaust. According to Galloway (foot note 41), a full exposition

will fill several volumes and so the scope of free speech that this work covers will be clearly outlined.
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for an informedsociety and is the foundation of a democratic governiidrar Kauper, it is a cardinal and
crucial constitutional right? that allows a truly free and democratic society to flourish and it grew out of a
need for open discussion of political and other idéak.is the most fundamental right protected by th&.U
Con st i>The lawgrovides;
ACongr ess s wesdpectinhanlesablishonent o religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to
assembl e, and to petition th® Government for
From the foregoin@rovision, Shanor opingkat the First Amendmebtns abridgment of freedom of speech
but does not define speech nor categories that fall within the protection of speech or those that fall outside
it.>® The First Amendment applies the states throughe Due Process Clause Bburteenth Amendme#t.
In Gitlow v New Yorlk?® the U.S. Supreme Court held that the Fourteenth Amendment to the constitutior

extends to the First Amendment to apply to all states government.

The First Amenthent provision iscarved in absolute terni8. Justice Blackthe chief proponent of the
absolutistspeechargument? but the First Amendment doe®t and should not confer or secure an absolute
right to anyone to express their view at any place fiamy and in whatever way they wédtMatsudaopposes

this view of the First Amendment law as framed in language that connotést hat peopl e ar

say whatever they might, even the unthinkaiffeHowever, this absolute view has failed t@yail as some

51 |bid; 883.

2Ppaul G Kauper, 6Fronti er s rasDeliemdatthe Univetsity of McHigan Felouary t vy : Fi
13,14,15,20 and 21, 1956. Ann Arbor, University of Michigan Law SchooP 55,

%Theresa J Pulley Radwan, O6How | mminent |Is |I mminent: The
Hall Constitution LJ 47

MariJMatsuda Publ i c Response to Racist Speech: CdVordsithdtaMound g t
Critical Race Theory, Assaultive Speech, and the First AmendRemtiedge 2018) 31

5% Amendment 1, Constitution of the United States of America

56 Amanda Shanor, 'First Amendment Coverage ' (2018) 93 NYU L Rev 318, 325
57 SeeRichmond Newspapers, lngVirginia, 448 U. S.555, 575 (1980). The Fourteenth Amendment states that no State shall

make or implement any law that shall abrogate the privileges or immunities of United States. citizens

58268 U.S. 6571925).

®Theresa J Pulley Radwan, O6How I mminent |s | mmih®ems8 : The
Seton Hall Con#tution LJ 47 49

John Laws, 6The First Amendment, and IfporingtheShrst Anemdménn En g
Freedom of Expression in America, English and European(biast Publishing 1998) 124

61 See Qivieri v Ward,801 F. 2d 62 (2 Cir. 1986).

2Mari J Matsuda, Public Response to Raci st SpMmasthatWoGnd:n s i
Critical Race Theory, Assaultive Speech, and the First AmendRemtedge 2018) 31
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Justices recognize the need for government to curtail speech in certain cdraesgsguoting Brennan J,
asserts that the First Amendment does ooly protect free speech bulso governs thoughtsand
communicatiorat the verbal, nofrerbd, visual and symbolic level$t is not concerned witprivate right but

with public power that government has the responsibility to préidtte purpose of the clause was therefore
to secure theprotected domains o peech fr om gov eefhhmdreathod thd Firste r
Amendment is wide and encompasses not only speech but applies to freedoms of thergligissm and
assemblffand 6t he scope of the | &@Mtalsogpmtactsfreedoch pf mssambly
and of associatn. In examining the core meaning oktkirst Amendment, the Supremel€t explored the

hi story of James Madisonds statement i n the doc
speech is given to the people against the government antt@oevsa? Jamedadison is often referred to

as thearchitectof the Bill of Rights®® A bill of rights, according to Madison il codify the principles of
liberty, enable people to internalize their values while providing a basis for revolting against abuse 6t power
It will also give renewed power to the couftKurtis suggests that guarantees of speech should work at
popular and indutional levels such as the Supreme Court and States Supreme Court, Congress and st

legislatures which can constrain or empower spégch.

53 1bid 125

“David Kemper Watson, o6Constitution of the United States
85Which includes freedom exercised on printed makter: 19 8 8, S a | maThe SAtani NVetsesasidsclarectanakhema

by the Muslim world and Muslims were challenged to kill the author. Rushdie was compelled to go into hiding for exercising hi
freedom and his book has been regarded as one of the most controversial literary works in modektstinaamther incident
occured onJanuary 7, 2015, where a French Satirical Newsp@&berlie Hebdowvas attacked by unknown armed men leaving 12
dead for publishing cartoons of the Prophet Mohamfkig event opened prolific research on the right to free speech and whether
the Fredom of speech has been deemed one of the most contested rights Vis a Vis other human right provisions.

Mark P Denbeaux, OFirst Wol986)80NKWUWIhReyIA56r1857 Amendment 6 (1
67 Amanda Shanor, 'First Amendment Coverage ' (2018) 93 NRe\L318, 326

John Laws, 6The First Amendment, and IfRporingtheShrst Anemdménn En g
Freedom of Expression in America, English and European(biast Publishing 1998)24,

®Mark P Denbeauxe FiFrisrts tA neoho@ingomw & hRelv 215&164

®Michael KentCurtisFr ee Speech, AThe Peopleds Darling Privilegeod S
(Duke University Press 200@p

" bid 70

2 1bid 218
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3.2.2 Speech not Protected under the First Amendment

The Court has held that certain expressions are not protected under the First Amendment which means
such cases cannot be legislated under the First Amendment law. To this extent, criminal speech, obsce
fighting words, commercial speech (espegiabncerned with illegal activity) and child pornograng also

not constitutionally protecte®® The Supreme Court has continued to enlarge, sinceGlitmplinsky classes

of speech that are not protectedich includesxpression that infringeon cogyright laws/4 but thecourt,
Tsesisavers, is hesitant with lengthening the list of unprotected spge&chinited States Steven® the court
announced that First Amendment pr ot ec tcategoriseslongu s t
f ami | i ar’"Fordhe pulpesestofthisdesearch, only few of the exceptions will be discussed as sevel

of these exceptions are beyond the scope of this work.

It does appear, as Shanor predominantly notes, that most aspectat afilvhsually be considereid lay
terminology; éuch as perjury, extortion and conspiracy among otheveuld not comeunder First
Amendment protections if someone were charged for these offérRather, the First Amendment free
expressiorprovisiors can be explained by a sort of Aspeecl
react to words spokewh et her such wor ds wi One begiasucswondér avinyrthe a r
American courts evaluate speech effects rather than the impaeteaisto outlaw speech. This makestis

pose these questiors)ould despised and contentious speakers be allowed to pervade the public space? H
much has the main medendindividualsallowed radical views that seem to threaten established interest of

the minority? Should free speech principles be expanded to continue to protect speech that are dangerot

73 Russell WGalloway, 'Basic Free Speech Analysis' (1991) 31 Santa Clara L Re8%83
"4 |bid 1435, 1444, See al$tarper & Row Publishers Inos NationEnters 471 U.S. 539,55860(1977).

Al exander Tsesis, 6The Cate g or i ora(2015FEnory La® poareat48s, 496, sek also n e
United States v. Stevens, 559 U.S. 460, 468 (2010) (describing the categories of unprotected speech). Here the Crush Video A
was struck down for being substantially overbroad on a rulinglofrtajority, Jstice Alito, dissenting on the grounds that an
expressive activity under the freedom of speech First Amendment law most certainly should not protect violent crimirtal conduc
and that the majority decision would forestall Congress from stopping future ssiomof such crime.

76559 U.S. 460, 468 (20).QCiting Shanor)

7 Amanda Shanor, 'First Amendment Coverage ' (2018) 93 NYU L Rev3398

8 Amanda Shanor, 'First Amendment Coverage ' (2018) 93 NYU L Rev3348

7 |bid
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evil? The courts have applied doctrines that appear inimical to regulating obnoxious speech in the U.S. \

turn now to the discussion of two of g®doctrines.

3.3 The Overbreadth and Vagueness Doctrines

3..3.1 The Overbreadth Doctrine

First Amendment free speech cases that come before the Courts can be held to be unconstitutional
overbreadth and vaguené8€#é\n overbroad regulation offendisa gover nment al pur pos
activities constitutionally subject to state regulation may not be achieved by means which sweep unnecess:
broadly [sic] and t her eby 8§ Fonacodrteofind A Statutetodevermoad, p r .
under the First Amendmeftthe flaw"must not only be real but substantial as well, and judged in relation to
the statute's pl &irhebvwerbrdadthpreventsnsttesefrons ehidliegpnstittionally

protected speedtWhen a stateds | aw is challenged as ove
the state hasompellingi nt er est t hat i nc |[[and] protetting each persenifrang crimeh e
or fromthe fearofcrimedso wi t hst and t h e®Thisdoarinewasgentralto theahalysisC o u
of R.A.Vv The City of St Paif® where the speech right of young white bagcluding R.AV.,who burnt a

cross in the backyard of a black family had the majority in the Supreme Court reasoning that such an act cc
be punished as trespass, or burglary, or terrorism or more so arson but not as a symbol of racial hatre
alarm8’ With the decigin in this case by the Supreme Court, scholars like Taylor saw the doors to hate spee

regulation in the US as closéet.

8%The Communication and Decency Act (CDA) 47 U.S.C.A S 60
transmissioné provision) prohibits the creation orndsol i c
223(d)(1) prohib& knowingly sending or displaying of messages that describe sexual or excretory activity or organs to a minor.
The law was found constitutionally overbroad and was struck down as violating the First Amendment.

81 Zwicklerv Koota, 389 U.S. 241, 250 (1967yoting NAACP V HARV. L Rev. 844, 853 (1970) See also Huffman 265.

82 Graynedv City of Rockford408 U.S. 104, 115 (1972).

83 Broadrickv Oklahoma413 U.S.601, 615 (1973).

84The First Amendment Overbreadth Doctr{@ase notg)83 HARV. L.Rev. 844,853 (I®M) See Huffman, 266.

85 william H Il Huffman, 'R.A.V. v. St. Paul: Case Note' (1993) 17 Law & Psychol Rey 268.

86112 S.Ct. 2538, 2550 (1992)

87R.A.V. v. City of St. Paul, 113.Ct. 2538, 2550 (1992see alsdathleen M Sullivan, 'Resurrecting FrEpeech' (1995) 63
Fordham L Rev 971972.

8Charlotte H Taylor, O6Hate Speech and Government al Speec
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3.3.2 Vagueness Doctrine

Another test the Court will always employ in assessing First Amendment cases by the State and for the Fed
laws is the void for vagueness doctriddaw under the due process clause of Amendment 14 will be declared
void if a person of ordinary intell@nce cannot determine the persons that are regulated, the conducts that a
prohibited and punishments that are imposed under th@ leswCourt enumerates the three rationales behind
the testinGrayned;the State must notify the person of ordinary ligehce an opportunity to know the speech
that is prohibited so that he acts in accordance®fdatforestall arbitrarily and discriminatory enforcen#ént
and to invalidate a vague | aw to the depgtedee byt h a
the First Amendmerft Such a law will be declared unconstitutionally vague by the courts. Usually, the State
has a heavy burden to discharge to justify regulation of most forms of racial and religious hate speech ba

onoverbreadthorvagu | egi sl ations relying ma®*nly on O6publ

In 1977, theSeventh CircuiCourt of Appealswas confronted with the most controversial and publicized free
speech issues fBkokie casé® This case concerned an attempt by members afatienalist socialist party,

to conduct a maih in Skokie, a Chicago Suburb with swastikas. Skokie at the time was populated by son
forty thousand Jews and holocaust survivdighe local municipal authoritigsok steps to forestall the ntér
byenacihg new | egi sl ations. The judges in that cas
symbols; that were a reminder of the concentration cangsthe general genocide against degs but
maintained that Nebdlazis speech was still protected under the First Amendment and the laws made by tt

municipal authorities violated their rights. This casade possibléhe reconsideration and scope of free

8 Grayned at 108

9 Huffman quoting Stephen Eckerman, It Dare Not Speak its Name: The Burning Cross, Symbolic Speech an®éiat@ias
Disorderly Conduct Statute &.A.Vv St Pau 2 Civil Rights Law Journal 361, 363 (1992)

91 Grayned 408U.S104 (1972) at 108. See Huffm 266

92 Zhong Zewei, 'Racial and Religious Hate Speech in Singapore: Management, Democracy, and the Victim's Perspective' (200
27 Sing L Rev 1343.

93 Nationalist Socialist Party of AmericaVillage of Skokig432 U.S. 43 (1977), this case was onlycgdural but the case that
established substantive protection of free speech was Collins v. Smith, 578 F.2d"MQ871978)

9 James Magee, Book Review, The Tolerant Society: Freedom of Speech and Extremist Speech in America. By Lee C. Bolling
(1987)Constitutional Commentary, University of Minnesota Law School Scholarship Repository.
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speech rights in Americén Skokiethe Seventh Circuit coudefended, an ideologyn whichunquantifiable

resourcesvere spentto defeat dew decades earliép.

The European Court took a very different turn in a similar case that came before it #§ ZB&3Z:ourt ruled

that Hungay did not violate the freedom of assembly of the Hungarian Guard Association (HGA) by
banning it. The HGA organized paramilitary marches in villages with Roma populations with members callin
to defend ethnic Hungarians from crimes perpetrated by Gyg@siesEuropean Court held that such event
was physically threatening and racially divisive and can have a frightening effect on the racial minorit
targeted because it went beyond mere expression of offensive’idéws European Court unlike Bkokie
reassoned that the activities including utterances and expressions of the Hungarian Guard would cause hart
the Roma minority targeted. The contrast of the two courts is evident in these apparently simildheases,
Seventh Circuit should have also recogudithat the villages had a public interest, arguably a compelling one

at that,to prevent hateful threatening speech that targeted JeSkokie

3.4 Justifications for Freedom of Speech
Over the years, legal scholars, philosophers and academicsdraistently made attempts to explain free
speech protections in the First Amendm®nEor some, free speech should be preserved as a welcome

tradition for the governed because the people give government legitimacy by their consent in a défocrac

% James Magee, Book Review, The Tolerant Society: Freedom of Speech and Extremist Speech in America. By Lee C. Bolling
(1987) Constitutional Commentary, UniversityMinnesota Law School Scholarship Repository.

% Vona v Hungary App No 35943/10 (ECtHR, 9 July 2013), See/tsoine Buyse, 'Dangerous Expressions; the ECHR,

Violence and Free Speech' (2014) 63

INT'L & COMP LQ 491

97 1bid, para 53, 63 and 66. See alsiullb

%8 Martin H Redish, 'Value of Free Speech ' (198B2) 130 U Pa L Rev 59&rgues that free speech serves only one true value,

which he termed individual setéalizationt he devel opment of the individuaasdps pov
Alexander Tsesis, 'Free Speech Constitutionalism' (2015) 2015 U Ill L Rey RfffBssor Tsesis critiques free speech rationales
as furthering democracy, or personal autonomy or w&thatanci

embraces a general theory of constitutional law that protects individual liberty and the common good of a fre€ stahiaty;

Baker, 'Scope of the First Amendment Freedom of Speech' (1978) 25 UCLA26Rew defining the scope of the First

Amendment exposes the inadequacy of the liberty and the market model while promoting a model more elaborate and broader
in scope to cure the defects and provide, O6éprotectceadn fo
Freepeechod (2012) 38 Social Theory and Practice 213, Mi | e
speech justification rather than traditional truth, democracy and autonomy theories.

9 Alexander MeiklejohnFree Speech and its Relation to SElbvernmen{Harper and Brothers Publishers 1948) 2.
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Otherspropose that speech in furthering the truth should be preserved to advance individual liberty and 1
common good in a free socief§?.0One of the earliest scholars that made a compelling argument fespfreeh

was Meiklejohn while other scholars haedidwed; eager to elaborate some unified justification or value for
free speech. In the United States, three main theories; autonomy, democracy and truth are proposed for
the government should guarantee free speech to its citi#ehscording to Tsesis, the three justifications all
recognize the rationale for a normative, constitutional commitment to secure free flow of information if th
government overstretches its powWerl will present a summary of these theories in this sediiecaus¢he

theories are well grounded in scholarst.

3.4.1 Personal Autonomy

The rationale for this value is that free speech should be the justifiable right of every indivieluable

themto exercise their intellectual capaci§and autonomy gained from unrestrained spé&ohccording

to these theorists, individuals in the society if stripped of free speech will not develop df@oeenawalt
argues that the autonomy of human beindbas individuals should discover the truth for themselves so that
free speech suppression is not permissible even if the speech was contaminated by faldeldoaduals

are able to convey what they learn including preferences, criticisms, joys aadhadiwould never make

any meaning without the power of speé&hi-ree Speech therefore is a personal right that must be exercisec
and guarded against the intrusion of the governif@amny speech linked to an individual ought to be

afforded constitutional protection and so Rosenfeld opined that an autonomy justification best affords

100 Alexander Tsesis, 'Free Speech Constitutionalism' (2015) 2015 U Ill L Rev 1015

101 |bid

102 |pid. 1016.

103 C Edwin Baker, 'Scope of the First Antbnent Freedom of Speech' (1978) 25 UCLA L Ré4;Kent Greenawalt, 'Free
Speech Justifications ' (1989) 89 Colum L Rev;l@xander MeiklejohnFree Speech and its Relation to S&tfvernment
(Harperand Brothers Publishers 1948) aléxander Tsesisi-tee Speech Constitutionalism' (2015) 2015 U Ill L Rev 1015
104plexander Tsesis, 'Free Speech Constitutionalism' (2015) 2015 U Il L Rey 104%

105 Michel Rosenfeld, 'Hate Speech in Constitutiohaisprudence: A Comparativaalysis' (2003) 24 CARDOZO L REV 1523
1535.

106 See alsavlichel Rosenfeld, 'Hate Speech in Constitusibdurisprudence: A Comparatigmalysis' (2003) 24 CARDOZO L
REV 1523

07Kent Greenawalt, 'Free Speech Justification88¢) 89 Colum L Rev 1194.22.

108 Kent Greenawalt, 'Free Speech Justifications ' (1989) 89 Colum L Ret22.9

109 Alexander Tsesis, 'Free Speech Constitutionalism' (2015) 2015 U Il L Rey 103G
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protections to all types of speeiThi s condi ti on, Re d di srhe adl ei sabachi i boer
enables the individual to develop his powers and abilities to attain full potentials in realizing their destiny
through making lifeaffecting decisiortl! Reddish suggests that free speech theories embody complex
values that cannot be confined topgdific value and proposes that a complete free speech protection in a
State must take cognizance of the value ofrggliization; and incorporate moral norms inherent in such
choice. Reddish believes autonomy to be the foundational reason for theutionsdipprotection of speech.
Carpenter is of the view that there are more important social values in the society taatoselimy and

that exalting it above all others, accords it too much import&ice.

3.4.2 Democracy

Proponents of this theory arguet the sole purpose of free speech guarantee is to foster the workings of th
democratic process and valfesthe benefit of the sociefyf2 According to Meiklejohn, the chief proponent

of this theory, power exercised by the government is derived frermotmsent of the governed so that, if there

is dearth of such consent, government lacks just potehs angle of this theory emphasizes that free speech,
advances selfjovernment, that is, the need to regulate speech in the interest of citizens to betieme

democratgl®

Carpenter argues that the State could regulate speech by championing diversity and giving more attentio
publ i c aff ai r sWhatMhen, s kthe difierendeetwesnkaspoliticél system in which men do
govern themselveand a political system in which men, without theginsent, are governed by otHer@nless
those in a democracy make fttiistinctionsclear, discussion of freedom of speechafrany other freedom

wasmeaningless and futifé® Bork notes that the main pose served by free speech in the Constitution is

119 Michel Rosenfeld, 'Hate Speech in Constitutional Jungence: A Compative Analysis' (2003) 24 CARDOZO L REV 1523
1535.

11 Martin H Redish, 'Value of Free Speech ' (1:98B2) 130 U Pa L Rev 59593

12Dale Carpenter, 'The Antipaternalism Principle in the First Amendment' (2004) 37 Creighton L Ré8679

113 Martin H Redish, 'Value of Free Speech ' (198B2) 130 U Pa L Rev 59596, Robert PosReconciling Theory and
Doctrine in First Amendment Jurispruden@900)88 CaliforniaLaw Review, 2353, 2362.

114 aAlexander MeiklejohnFree Speech and its Réitan to SeGovernmen(Harper and Brothers Publishers 1948) 3

115 Dale Carpenter, 'The Antipaternalism Principle in the First Amendment' (2004) 37 Creighton L R68&79

118 |bid 5
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to aid the political process and that form of expression falls within the speech préVi$dme would assume

that when people have freedom to criticize the policies and the workings of the governmeunt eaitfstraint

by the government, the free speech provision is being fulfilled. Blasi has adopted an approach Redish refe
to as the 6check valuedé as the core purpose of
conduct will receie the highest level of protectioffSo t hat , i g ceguate ctizeasitehaviours t

directly, not regulate what informatiamey hear to mold their behavimdirectly *1°

Tsesis states categorically that the Uni tthatda St
democracy consists of a quilt of individuals pieced together by principles and laws and each person adds g
and contibutes to the overall patt@'?° The thread that ties the separate parts loosens if individuals call for
degradation, murder or oppression of identifiable minority groups through speech and this distorts the us

peaceful coexistence of groups living in a such an open and derncoeitty2?

3.4.3 Truth

The search for truth justification for free speech theory is exemplified in the marketplace of ideas doctrin
Justice Hol mes in championing the met adirmAbramseo f s
United Stateslissent.

[M]en ... may come to believe even more than they believe the very foundations of

their own conduct that the ultimate good desired is better reached by free trade-in ideas

that the best test of truth is the power of the thought to get itsdpted in the competition

of the market, and that truth is the only ground upon which their wishes safely can be carried
out. That at any rate is the theory of our Constitutfdn.

117 Martin H Redish, 'Value of Free Speech ' (1:98B2) 130 U Pa L Rev 59592.

118 Dale Carpenter, 'The Antipaternalism Principle in the First Amendment' (2004) 37 Creighton L Ré8679,

119 Dale Carpenter, 'The Antipaternalism Principle in the First Amendment' (2004) 37 Creighton L R&87%79,

120 pAlexander Tsesis, 'Dignity arsbeech: The Regulatiaf Hate Speech in a Democra¢3009) 44 WAKE FOREST L REV
497, 513. Stated in relationship kennedyw. MendozaMartinez 372 U.S. 144, 160 (1963)

21 Tsesis quotingSteven J. HeymaiRighting he Balance: An Inquiry into tHéoundations and Limits of Freedom of
Expressiony8 B.U. L. REV. 1275, 1384

85 (1998).

122 Abramsv United States250 U.S 616 (1919) AT 630 (Holmes J disserjting
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Holmes relieson John Stuart Mi | | 6s p o sfaliblé ant neads challende dot
develop*?® Mill argued that truth can be discovered through robust debate that is devoid of governmental
interferencé‘and that truth is gained from incremental practical process dependent on trial and error «
uninhibited conversatiot’> Baker elucidates Mills three main reasons for holding that speech should be
unimpeded. First, false ideas are better allowed in discourse so that if such opinions contain elements of tr
there is a chance for correcting err8econd, if opinions that are received and disputed each hold part of the
truth, their encounter in loose discussion provides access to the truth. Third, false or heretical opinion can
held as dead dogma, its meaning embraced and will be of N"g®®&emp |l y put , Otruth
falsity in debate or discussion only if truth is there to be.§@émo this extent, the value of free speech does
not depend on the liberty of individuals but in the benefits derived from unhindered discussion soaah

gain is enormous if society should in its inquiry for truth, does not tolerate any reSttaélotmes radical
statement irthe market place of ideas @itlow v New York?® that all ideas is an incitement because they
move people to act or not to a8 is worthy of notelf therefore the beliefs expressed are subsequently
accepted among people, the only meaning of free speech is that such ideas should have'th@&itlwayso
maj ority opinion is cited in the Supr e mé Ju§tioeur t
Sanford in his majority opiniom that caseecognized that the future effect of violent opinion cannot be
accurately predicted but that the Stade@ enake laws to protect peace and safety in the public sphere and ir
so doing 6suppress the tFAThefanttiennobtite Sthtie to gnéorrce rightsasi t s

a neural authority between individuals as carrier of rights and dutieis WithStaté3*H o | m ees téadefof

123Pnina Lahav, 'Holmes and Brandeis: Libertarian and Republican Justifications for Free
Speech(1988) 4 JL & Pol 451455.

124 C Edwin Baker, 'Scope of the First Amendment Freedom of Speech' (1978) 25 UCLA9BRev
125 Michel Rosenfeld, 'Hate Speech in Constitusibdurisprudence: A Comparatidmalysis' (2003) 24 CARDOZO L REV 1523
1533.

126C EdwinBaker, 'Scope of the First Amendment Freedom of Speech' (1978) 25 UCLA36R£965.
127 |bid, 967.

1281hid

129268 U.S. 652, 672 (1925) (Holmes, J., dissenting)

130 U.S. 652, 673 (1925) (Holmes, J., dissenting.

Bl bid

132 plexander Tsesis, 'ThEmpirical Shortcomings of First Amendment Jurisprudence: A

Historical Perspective on the Power of Hate Speech' (2000) 40 Santa Clara L Ré85/29

1331bid, 735, Gitlow, 669

134 bid
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ideas reflects thaotion of thefunction of theStateis to securehese freedoms and righf8. Holmes
perspectives on free speech or expression appears to reflect the Enlightenment belief that the monopol
truth cannot be conceded to the State but that free speech was necessary in discovéitigdhmbsthinks
thatfree speech iso importat that it should be protected even at the ok dominantnajority repressing

ot h éberse§to advance the will of the dominant forces of a community; on the other Baawldeis

envisages free speechmstecting againght yr anni es mmafj og'd v drersme nt

Justice Brandeiis optimistic that speechill dispel false speeclandeven subvert evil®® Justice Brandeis

in his opinion puts it categorically and clearthat discussion provides adequate protection against the
dissemination of harmfudoctrine and the fitting cure for evil speeahe good arguments3® Brandés
recognized that the drafters of the Constitution believed in liberty that will engender political truths an
maintenance of happiness so that suppression of speech is ofilghjlestin grounds that such speech posed
an immeiated anger or 0 s er ¥¢ar Brandeisj absiractdears about futarg harms cannot

justify restriction of speecH!

The onstitutional protection of free speech is not hinged on the fatspeech is harmless in society with
people |living o6within t hei¥butdhatihe benefitethabsooiety eeapa fromh
free exchange of ideas far outweigh tharmful effectsof reprehensible ided43 The one risk thasociety

takes in allowing speech is the potential that such spestieauise harm especially if the speenters the

135 Alexander Tsesis, 'The Empirical Shortcomings of First Amendment Jutlispce: A

Historical Perspective on the Power of Hate Speech' (2000) 40 Santa Clara L Rev 729

136 Pnina Lahav, 'Holmes and Brandeis: Libertarian and Republican Justifications f@peesh' (1988) 4 JL & Pol 451, 455.
1371bid, see also A. Tsesis, 735, 736.

138 Alexander Tsesis, 'The Empirical Shortcomings is§tFAmendment Jurisprudence:Historical Perspective on the Power of
Hate Speech' (2000) 40 Santa Clara L Rey, 728, 734.

B¥9Whitney v. Californi®274 U.S. 357 (327), see also Anthony Lewis 162

140 SeeWhitneyv. California, 274 U.S. 357, 376.927) (Brandeis, J., concurring)

141 |bid

1421bid Whitneyv. California, 274 U.S. 357, 3761927).

143 Apramsv United States250 U.S 616 (1919) AT 630
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market place of ideaand later influences tyrannical condéttAn idea that is evitan be determined as to
whether is value is worth the danger it presents to socitiyut in another way, people perceive truth
differently in the free exchange of thought in the marketplace of ideas and that this normal process should
be obstructed except under strict conditionisere congressionabr Statepower cancompellingly and
narrowly abrogate speeci® Matsuda extends this reasoning further; ideas deserve a public forum anc
unpopular ideas are opposed through counter expression voiced freely have the greatest chamua@f obt

the right result$?’

The Supreme Court in determining and resolving free speechregséarlyrelies on the marketplace of ideas
theory!48 This theory assumes in practice that tfulklvoices will win out in thecompetition withthose that
arefalse It relies on the assumption that organized debate will lead to veracity. Thus, the market remains oy
to all views!*®Goldman and Cox put it more concisely i mor e t ot al truth posse

unregulated markdor speech than in a system in which speech is reguited.

Tsesis lamentshe inadequacy of thmarketplace of ideas theory ithentifying the broad range of issues to
protect free speech. The scholar ndkegthe Sate in ascertainingshether to regulate speech cansb on a
caseto-case basis anthat the key issue would be to protect the ealefairness and equality of individuals
in society>!| tend to agree with Tsesis that no justificasitor free speechan be determinative of all cases.
The issues in this area of law are complex@ratlaping, formalisticcategorization can be unsatisfactéty.

Reddish views the theories as flawed in either result or structure or in both because all the theorists have

144TheresaJPuIIeyRadW,an‘How Il mmi nent | s | mminent: The | mminent Dar
Seton Hall Const LJ 47, 48

1451bid 58

14646pgaul G Kauper, OFrontiers of Constitutional Liberty: F

13,14,1520 and 21, 1956. Ann Arbor, University of Michigan Law School.6&5,

“Mari J Matsuda, Public Response to Racist SpMmelsthat Consi
Wound: Critical Race Theory, Assaultive Speech, and the First Amen¢Roetiedge 2018) 32

WEdwin C Baker, 06ScopFer eoefdotnh eo fFi S psete cAnde(nlddnvesn)t 25 UCLA L |

WAl vin | Goldman and James C Cox, O6Speech, Tr uf@bhamsvand t h
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WAl vin | Goldman and Jadcdesh€ Epge BlSpkethfodfrudbasan(199
151 Alexander Tsesis, 'Free Speech Constitutionalism' (2015) 2015 U Il L Rey 1®4%
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undertaken an analysis of the first principles of free speech to make logical inferences frdft Bbespite
criticism by different scholars, Rosenfeld is of the opinion that the pursuit of truth provides the be:s
justification for free speech in thenitled States constitutional jurispruderte€There are safeguardsplace
in the form of doctrinal principles by the courts to ensure that the exercise of freedom of speech are within-

ambit of the law. This will be our focus in the next section.

3.5Content versus Context

Justice Hol me siaSchemadjormptly rdjegteddhelainmthaioCongress coulibt limit speech
when he statethat free speech would not protect a man who screams out fire in a theatre, causitg panic.
Speech shoulbe regulated especially in a culturally and racially divesaety.Free speech jurisprudence
has through the years painstakingly identified categories outside the free speech clause while provid
rationale and justification for su@xclusion®¢ The Supreme Court heralds this trend on a ¢asease basis

by determining speeatategoriesiot protected by the First AmendmémtThe exceptionsr limitationsare

not usually based on the quality of speech but on reasons that government must abragaté sjpggemay

not stop aacistrally but that only if it is intended to and likely to lead to imminent violemegther will a

city forbid the use of a loudspeaker due to it being used to criticize a police chief but libeausise from

the microphoe disrupts public peace; or a zoning bqgdrcense an adult theatre duettee events in the

theatrepromoting immorality but because the theater contributes to crime in th&®&rea.

153 Martin H Redish, 'Value of Free Speech ' (198B2) 130 U Pa L Rev 59593

154 Michel Rosenfeld, 'Hate Speh in Constitutioal Jurisprudence: A Comparativealysis' (2003) 24 CARDOZO L REV 1523
1536.

155 Deirdre Golash (edfreedom of Expression in a Diverse WqiBbringer 2010) xviSchenck v. Unite8tates249 U.S. 47
(1919)Charles Schenck was the genesedretary of the socialist party who opposed the draft to recruit men into military during
WWL1. Schenck printed 15,000 leaflets calling men to resist the draft. The Supreme Court convicted him. Schenck will be
discussed more in the later section of thiapter.

6 Alexander Tsesis 6 The Categorical Free Speech Doctrine49@and Cont
157Alan K Chen and Justin Marceau, 'High Value Lies, Ugly Truths, and the First Amendment' (2015) 68 Vand L Rev
1435,1441.

158 Alan K Chen and Justin Marceau, 'High Value Lies, Ugly Truths, and the First Amendment' (2015) 68 Vand L Rev 1435,144:
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Contentbased regulatianarespeech outlawed based on whatgpeakehas to say, such ésf inggh twio r d
expressions. As a rule, the Court uses strict scrutiny when faced with ebasedk restriction’° In Reedv.
Town of Gilberf® the Supreme Court unanimously reversed the decision ofJtBe Court of Appeals for

the 9™ Circuit. The Court heldhat the Sign Code in the provisions of the municipality, identified various
categories of signs based on the type of information contained, then subjects each category to a different
restriction. The Court further held that these types of regulations were ebasaa and could not survive

strict scrutiny.

However, if speech is percetvas affirmatively harmful, that kind speech will still be protected under the
First Amendmentinless that sort of speech will bring about immediate caldftifjhe government has no
power to restrict speech based on its message, subject matter or ideas but when a regulation affects the cc
of a speech, the government bears ekiglential burden of justifying such regulation is compelling and
narrowly tailored®2 The evidential burden in most cases that have come before the courts have not be
successfully discharged by the States as some of the cases discussed in the aextvideshiow. In
Brandenburgv Ohio,'83the court interpreted the First Amendment to mean that ideas could not be banned
restricted based on content and speech that aroused anger or resentment amatihese set of lawsave

been struck downasunts t i t ut i onal because they ad%udeunl tomd t «
back to the discussion of this important and unique case later. In most cases that came before it, the Sup!

Court based its interpretation of the law, notlmaquality ofspeech but on reasowhy thegovernment must

159 Alan K Chen and Justin Marceau, 'High Value Lies, Ugly Truths, and the First Amendment' (2015) 68 Vand L Rev 1435,144
160576 U.S._(2015https://www.supremecourt.gov/opinions/14pdfA®_9olb.pdf Accessed 5 March 2020.

181 Ronald J Jr Krotoszynski, 'The Clear and Present Dangers 6féheand Present Danger Test: Schenck and Abrams

Revisited' (2019) 72 SMU L Rev 41523

182Douglas W Vick, ‘The Internet and the First Amendment' (1998) 61 Mod L Rewv464See alsMarjorie Heins, 'Viewpoint
Discrimination' (1996) 24 Hastings Const 199, 110. See furthePolice Department Mosley408 U.S. 9 (1972) where the court
stated that expressions under the First Amendment could not be restricted by government because of its messags, its ideas, it
subject matter or its content.

163395 U.S.444 (1969, this was a landmark case that interpreted the First Amendment to the United States Constitution.
1641bid 11, Seealso Rosenberger v Rectors and Visitors of the University of VirginidJ535819 (1995), where the court

defined viewpoint discrmi n a t i fWhen thes goverfiment targets not subject matter but particular views taken by speakers or
a subject, the violation of the First Amendment is all the more blatawpoint discrimination is thus an egregious form of

content discrimination. e government must abstain from regulating speech when the specific motivating ideology or the opinior
or perspective of the speakettish e r at i on al e htfp/fvwvi.nisel.edu/Brsirhendmentt/artioley1028/viewpoint
discrimination accessed 25 November 2019.
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abrogate speecltor instance, a racist speech was allowed and the law that forbade it, held unconstitution
because it did not amount to inciteméittin this work, | argue for an interpretative approach thidl go
beyond normative principles to accommodate a less flawed conception of persons for a morecsgunéty
protected rights of free speetfil argue that free speech law that will consider the experiences of the racial
and religious minoritiesvill be more beneficial relying on the history of America with its badge of sla¢éry.

An example where the Court considered context wB&auharnais v. lllinoig®®where itupheld the legality

of a group libel Statute in lllinois that, "portray depravisgminality... or lack of virtue of a class of citizens,

of anyrace, color, creed, or religiohd to expose those citizensit@ ont empt , der'®Teé on,
majaity of the Supreme Court Justices found that given lllinois history of racial conflict, it was within the
power of the legislature to punish group liB8®IThe def endant déds conviction
leaflets urging Caucasian homeowners to ggpaeighborhood integratiéf: The Court reasoned that since
lllinois has a history of group libel causing damages, the Statute prohibiting it was constitutional to preser
individuals from being harmed? While the Court acknowledged the potential fovgmmental abuse of
such statute, it however stated that such was remote to declare the law unconsfitdtiomalst be pointed

out that some scholars believe that the precedeBeauharnaiss no longer good law due to subsequent
cases that appeartmlhave rendered the decision in that case of no éffttsesis dismisses the argument of
these scholars as not only speculative but that the scholars fail to take cognizance of recent Supreme C

cases that make it obvious, ti#auharnaigemains vhd precedent’®

The court would need to apply the law on race and religious hate speech by looking at both content and

context around the speech madé&asal reasons that modern hate speech especially by extremist groups at

165 SeeBrandenbug

166 David A J Richards, 'A Theory of Free Speech' (1987) 34 UCLA L Rev 1837, 1841, 1853.

167 Seesection 1.4 of chapter one.

168343 U.S. 250 (1952).

169 |bid at 252

10 See A. Tsesis at 736

171343 U.S. 250 (1952) at 252, see also A. Tsesis at 736.

172 |bid 254260

173 Beauharnais263. See also Tsesis, 736.

174 R.A.V. v City of St Pauh05 U.S. 377 (1992and New York Times Co. v. Sullivaré U.S. 254 (1964).
175 Alexander Tsesis, 'Burning Crosses on Campus: University Hate Speech Codes' (2010) 43 Conn L Rev 617
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couched in such a wdg evade prosecutieim civil and respectable language and such speech have become
more acceptable by a larger audief&Recourse to context without content in deciding cases is inadequate
and vice versa. In other words, if the way speech is expressahdees if a person will be prosecuted, the
content of such speech is not relevant, this at least appears to be grouBdartdahburgvas concluded.
Strasser concludes that as a result, one is uncertain wBe#imetenburghas implications for threatening or
terrorizing speech’’t hough the defendantoés hateful speech
speech. Generally, content is an-edlcompassing concept in a discourse (for example, topic) while
Ovi ewpoconnnotes an opinion (perspective) but th
The Court often justifies the use of these concepts as flowing from the concern that government could |

hijack public debate in its attempt to favour orbid speech’®

3.6 Free Speech Exceptions

3.6.1 The Fighting Words Exception

While the United States protects emotive hate s
of so-called fighting words or constitutes a true threat of violéh®& Fi ght i ng wordso6 ar
reasonably instigate a violent ®fieactwioomnsi ft haddr
tendency to cause acts of violence by tHeorperso
fighting words to apply, it must satisfy three conditions;

o0 The words must be addressed to an individual and must be-ffa@® communication, a crowd
will not sufficel82

176 Beauharnais263. See Tsesis 73635636.

7" Mark Strasser, 'Advocacy, True Threats, and in& Rmendment' (2011) 38 Hastings Const LQ ,3348.
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182 Cohen 403 U.S. at 20 See al&ussell W Galloway, 'Basic Free Speech Analysis' (1991) 31 Santa Clara L R88883,

82



o The words must tend to incite an immediate breach of the p&ace.
o0 Whether a reasonabl e person in the speakeros
producing immediate violent respoi&e

The Supreme Court established this ruleCimaplinskyv New Hampshirg®® that caseis often cited as
extending First Amendmaet protection to allcertain categories of expression that &rstorically not
included®1 n t hat case, a Jehovahos Witness was con
words on another persé#. The Supreme Court upheld the conviction lé tlefendant for contravening a
statute that outlawed using of offensive words in public p|&&eghile declaring that speech rights under the
First Amendment are not absolute in all cases and under all circums¥hbestice Murphy concludes in
thatca e t hat oO6fighting wordsd are not?® and never
In addition, theChaplinsk court listed lewd and obscene, the profanethieb el ous and Of i
excludedin protection of speech. These classes of speech inflict injury and have the tendency to inci
immediate breach of the pea®éIn determiningthese categories of speettiat did not rise to the level of
constitutional protections, the Covetasoned thaocial interest in order and morality far outweigh the benefit,
if any, derived from such speeti.It appears reasonable to assume that it is normal for the court to exclude
from the purview of the First Amendment, speech devoid of any communicateeiat value:*3 It must be
noted that as the fighting words doctrine developed, there was a shift from examining the meaning of t
words said to assessing the general context in which the words were $fjokeis.was demonstrated in

Cohenv Californiawher e t he def endant entered the court i

183 Galloway, 895Chaplinskyat 574

184 Galloway, 895Chaplinskyat 572.

185315 U.S. 568 (1942).

186 Amanda Shanor, 'First Amendment Coverage ' (2018) 93 NYU L Rev3383

187 1bid

188315 U.S. 568 (1942).at 569.

18 Amanda Shanor, 'First Amendment Coverage ' (2018) 93 NYU L Rev3383

190 Chaplinsky 571-572.

BlAmanda Shanor, 'First Amendmentv@oage ' (2018) 93 NYU L Rev 338, 339, See &lkaplinsky571-572 (Citing Shanor)
192 Alan K Chen and Justin Marceau, 'High Value Lies, Ugly Truths, anBiteeAmendment' (2015) 68 VanderHilaw Review
1435,1443. See also Chaplinsky, 315 U.S. at 572.

193 Alexander Tsesis 6 The Categorical Free Speech Doctrines0&and Cont

194 William H 11l Huffman, 'R.A.\. v. The City of St. PaulCase Note' (1993) 17 Law & Psychol Rev 263, 265
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to the backof his shirt!® The Court reveedt he def e n d a.By idferenae,cspeech conhsidered
fighting words, can be brought under the First Amendment d¢ely if it targets a particular person, some
abstract statement not directed at a particular person does not satisfy this requifénseshdctrine also

makes it hard for online vilification or threats of racial and religious minority to be prodacuier the First
Amendment as such statements are-dioectional. Huffman s of the view that the Court hased the
doctrine inCohento stop government from eliminating undesirable words andthigato u r t 6 $s ofa n a

speech cases has reliedtbadoctrine for over five decadé®

The court categorically statélsat the First Amendment; "does not even protect a man from an injunction
against uttering words that may have all the effect of fol@eShanorobserved that the right to free speech
arose from debates avspeech effects and the earlyuct notably decided i®chenckfit hat t he ¢
between leafleting against the draft and others obstructing it was sufficiently clear for no right do.E&en
The overarching question is; how might people understand speech effect where the audience come fi
different backgrounds or communities and with divergent shared ntfnisfe faultline, argues Shanor
between various audiences, is obvious in diss®on hate speeéff. This argument has implications for this
research in relationship with whether hate speech that targets racial/religious groups should be excluded f
protectedspeech in the light of the hareffect it causesPut differently, why shald American courts
concentrate on consequences of speech to exclude or allow speech under the First Amendment? The

section attempts to provide answers to these questions.

3.6.2 Advocacy, Incitement and True Threats Exception

According to Casey Browrthe First Amendment protects varieties of speech including extreme speech

emotionally charged speech and even speech that advocates violence, but it does not protect speech that il

195403 U.S. 15 (1971), 16.

198william H 11l Huffman, 'R.A.\M v. The City of St. PaulCase Note' (1993) 17 Law & PsycHdev 263 265.
¥7ibid

98 william H 11l Huffman, 'R.A.\. v. The City of St. PaulCase Note' (1993) 17 Law & Psychév 263 265.
199 william H lIl Huffman, 'R.A.\. v. TheCity of St. PaulCase Note' (1993) 17 Law & PsycliRév 263 265.
200 |pid.
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people®! to imminent lawless action or speech that threatens Parixtreme speech is defined as speech
that passes beyond the limits of legitimate protest and includes speech used for advocating violence for
political objectives and i’ Mdstevestem eoantribsdequirgthat speedh
that incites violence is prohibited in their criminal and civil I&#<s[he focus of this legislations is mainly to
capture more obvious forms of hate spe®em Brandenburg v. Ohié®where an Ohio Ku Klux Klan leader
asserts that revenge might be taiéime U.S. government contiues to suppress the white r@déagheSupreme
Courtdrew a distinction between advocacy and incitentenéversing the conviction of the defendant, held
tha the First Amendment protectiari free speech stops the government from prohibiting, "advocacy of the
use of force or of law violation except where such advocacy is directed to inciting or producing imminer
| awless action and is | i R®&TheSupremeCourtound teeOhm Statyietoo d u
be unconstitutional. Theoart evaluated thiaw, which seemed to punish mere advocacy but did not make
explicitthatB r a n d e rdéragatagyoreanarks towards Jews and Blaakd suggested vengeance against

federal branchesf government®®

The Supreme Court hhat cas@verturnedhe conviction othe defendarfor violating the Ohio State Statute
that made illegal advocacy of violence as a means of political réfSfiie court held that advocacy of
violence or lawlessdivity could notbe punished unless such amounts to incitement of illegal action and

likely to instigate imnmentlawless actiorf!! There is therefore, a constitutional right to advocate violence

201 Alexander Tsesis, 'Terrorist Speech on Social Media' (2017) 70 VAND L REM631

202 Casey Brown, 'A True Threat to First Amendment Riginited States. Turnerandthe True Threats Doctrine' (2011) 18

Tex Wesleyan L Rev 28287. See als8eeNAACP v. Claiborne Hardware Co4b8U.S. 886, 927 (1982)

203 sarah Sorial, 'Free Speech, Hate Speech, and the Problem of (Manufactured) Authority' (2014) 29 CAN JL & SOC 59, 61.

2045ee Sarah Sorial, 62. Section 319(1) & (2), 1985, Canadian Criminal Code, pridtébitscitement t@iolence or hatred in

a public plze of any identifiable group where such incitement can lead to a breach of the peace. Also, Canadian Human Rights
Act, s 13 (1), 1977 makes a crime communicating by telephone in a way that exposes a person or persons to contempt, hatred
discriminationof an identifiable. Australia enacted the Racial Vilification Act, s 131A in New South Wales though enacted in
1996, there has not been any successful prosecution till date under.the law

205 garah Sorial, 'Free Speech, Hate Speech, and the Problem of dstared) Authority' (2014) 29 CAN JL &0C 59 62.

206 Brandenburg vOhio, 395 U.S. 444 (1969) (per curiam).

207 |bid at 446, See also Tsesis, 737

208 |bid 447

209 Mark Strasser, 'Advocacy, True Threats, and the Birsendment' (2011) 38 Hastin@onst LQ 339341.

21Brandenburgv Ohio 395 U.S. 444 (1969).

211 Brandenburg447.
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but the caveat is thatich advocacy should not constitirteitement likely to result in illegal condu¢ The
decision in the case is worrying in the sense that it is not always possible to determine when and which wc
can incite lawless action and hateful speech may not always result in an imminentdliegal Rather, such
words, may have gradual harmful impact. ThoMgkinsteinsupports the holding iBrandenburg he still

notes that it igifficult to understand why people in a constitutional democracy shenjlaly theright to

advocate a violation of enacted laws as laid down in that?¢ase.

Incitement appears to be unprotected speech because of its similarity to conduct as Calieft huta
different casé!® brought against a Republican presidential candidate (until recently, the President of th
United States) in 2016, the plaintiffs alleged that under Kentucky law, Trump incited a riot. The plaintiff:
argued that Trump©6s s p e kuatedly niadedotingite @ealence againstahfem and r
was not protected under the first AmendntéfiThe District Judge, David Hale in March 2017 deemed it
reasonabl e that Trumpds st at e me mdiructiwrgand augormdneands t o

corstituted an advocacy to the use of fotte.

The decision irBrandenburgpoints to the direction that government may not exclude an fidea public
discoursebased on its being wrong, evil, dangerous or offer@f/he court inBrandenburgendorsd tight
restrictions on criminal penalty for speech attacking racial or religious gtdMpr. Brandenburg had stated

in his speech, fPersonally, | believe t*andmoiegge

212\\einstein 465.

213 Weinstein, 465.

214 Clay Calvert, 'First Amendment Envelope Pushers: Revisiting the Incitem¥itlence Test with Messrs. Brandenburg,
Trump, & Spencer' (2019) 51 Conn L Rev 117, 121.

215 Nwangumav Trump No 16C 101504 (Jefferson Cnty. Cir. Ct. Ky Mar 31, 2016). See @ah&i.

216 |bid

21M™Nwanguma v. Trump, 273 F. Supp. 3d 719, 727 (W.D. Ky. 2017), rev'd and remanded, 903 F.3d 604 (6th Cir. 2018). See
Calvert, 122.

218 |bid 465.

219 Anthony Lewis,Freedom for the Thought that we Hate: A Biography of the First AmendBasitBooks 2007159

220 Anthony Lewis,Freedom for the Thought that we Hate: A Biography of the First AmendBasit Books 2007)59
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hateful was /Bdleget 6begniggehs moB s kasetstowstthateattethpts k
to outlaw hate speech have always been thrown out by the Supremé€bsesis observed, that the Court
did not focus on these hateful words but rather on the vengeance aspectpdech?* Sarah Sorial

avers that relying on incitement by the court in th&.ds a way of identifying hate speech is inadedgdate
and this writer is in support of this view that America should recourse not to effects of hate speech but on
contert of such speech to prosecute offenders. Criminal liability should attach as soon as hatefulsspeect
made and not dependent ihre effects thespeech will produce avhether it willincite someone to violence.

If liability for such words vere taken more seriously by the coytople will be more responsible and hate
speechmay not continue to proliferate in the.8. While the influential case that established incitement to

violencewasBrandenburgpther cases either strengthened or added more confusion to the test og&r time

Sherman states th&randenburgneeds to be reviewed in the light of online speech with regards to
6i mmi nenced of the r equi rkami putportedly sdlivedf A pessan svhomo r
advocates or incites an unlawful action must stimulate a spontaneous and emotional appeal for a collec
action from his hearef8® The courts in the |$. need to recognize that in this internet age, unlike when

Brandenburgand other cases were decided, dissemination of harmful information among hate groups tr
indoctrinate members against the minority can occur. Due to the changes that have occurred in technolc

scholars have argued that the incitement priaadstablished iBrandenburgs due for changé?®

221 |bid Brandenburgat 448 @uoting Notov United State$67 U.S. at 29298) See alsark Strasser, 'Advocacy, Trléreats,
and the FirsAmendment' (2011) 38 Hastin@onst LQ 339382.

222 Brandenburgat 448 uoting Notov United State867 U.S. at 29298) See alstark Strasser, 'Advocacy, True Threats, and
the Firg¢ Amendment' (2011) 38 Hastin@onst LQ 339382.

223 Jeremy Harris LipschultEree Expressioin the Age of the Internet: Socio and Legal Bounda(iigestview Press 2000) 11,
see als&R.A.Vv City of St. Payl505 U.S. 377 (1992)

224 plexander Tsesis, 'The Empirical Shortcomings of First Amendment JurespedA Historical Perspective on the Power of
Hate Speech' (2000) 40 Santa Clara L Rev 729, 735.

225 3arah Sorial, 'Free Speech, Hate Speech, and the Problem of (Manufactured) Authority' (2014) 29 CAN JL & SOC 59, 60.

226 The importance dBrandenburgn this work cannot be over emphasized because the defendant targeted mainly black and Jewi:
minority group in his speech. The ruling \Whitneyv California was expressly overturned BrandenburgAlso, the ruling in
Dennisv United State®ffectively renoved the lower bar set for the government in prosecuting speech. The work argues that th
variety of testclear and present dangerd themminent threat of harms applied by the Court are inadequate in assessing incitemen
against targeted groups espdlgia this age of communication revolution.

227 Michael J Sherman, 'Brandenburg v. Twitter' (2018) 28 Geo Mason U CR LIZR7, 1

228 \Michael JSherman, '‘Brandenburg v. Twitter' (2018) 28 Geo Mason U CR LJ1B47 see alsb/AACP v. Claiborne

Hardware 458U.S. 886, 928 (1982). Unless the words or actions led to imminent lawless action, the speech was protected

228 See Sherman above; Alexander Tsesis, 'Prohibiting Incitement on the Internet' (2002) 7 Va JL & Tech 1;

87



The tue threatgloctrine encompasséwor ds whi ch are voluntarily an
present or future determination to inflict physical injury on an individua group %° A true threat must

al so Aconvey a serious or genuine threat, and
jests, or po%Futthermare, thehtlyrgatrst the onhdgiwith the intent of placing the victim

in fear of bodily harno r  d &2dhete is @o condition that the threatened individual has knowledge of the
threat, what is important is that the threat had been communicated to anotheffé@sahe strength of this
reasoning, Tsesis suggetitst the Courtfailed to ground its opinion on an empirical foundation, which is

that the KKK rally may have sparked off a racial conflict

In Virginiav Black 2*theCourt expl ai nesd talhat nbttr we vtelrreeatby t
Courtrecognizedn that case that cross burnimgended to threatecould be prohibited by the State because
of its intimidating effect and the possibility of creating pervasive fear in victims that thdprgets for
violence?®®The Court further argued that cross burnin
that places an individual or group in fear of bodily harm or d&&thterestingly in this case, the Coureld

that intent was aecessary component of a true threats statute and remanded the case for the state to deter!
whether an intent element was implicit in the statdeawvei opined that the Supreme Court demonstrates in
this case thatacisthate speech rarely consistgof y c hi ¢ assault but merely

responds to the need for public discolXe.

David S Han, '‘Braslenburg and Terrorism in the Digital Age' (2019) 85 Brook L Rev 85; Steven G Gey, 'The Brandenburg Paradigr
and Other First Amendments' (2010) 12 U Pa J Const L 971.

230 peoplev. Prisinzang 648N.Y.S.2d 267,27%N.Y. Crim. Ct.1996).

231 bid (Citing Watts,394 U.S. at 708), A political hyperbole is a statement that considering the conditions surrounding the
making of the statemen, that is, its context will not constitute an intentional threat to instill bodily harm or ingtiltifearictim.
Z2paul T Cane, 'True Threats and the Issue of Intent' (2006) 92 Va L Rey 122%; See alsonited States v. Maglep$420
F.3d 1136, 1139 (10th Cir. 2005) (quoting Black, 538 U.S. at 38@).Tenth Circuit Appeal Court in this case, made the

s p e ak er 6 s-condiidnéontrue tlareafxa be established

233 Prisinzanqg See also C. Brown, 36859.

234538 U.S. 343, 35360 (2003)

235 Amanda Shanor, 'First Amendment Coverage ' (2018) 93 NYU L Re\8338,

236 Amanda Shanor, 'First Amendment Coverage ' (2018) 93 NYU L Re\3338,

287Zhong Zewei, 'Racial and Religious Hate Speech in Singapore: Management, Democracy, and the Victauts/@g2q09)
27 Sing L Rev 1342.
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In a separate case the Court decided just pri@ramdenburg®® anincitement case cited to emphasize the
similarity between incitement and trtereats?®® The principal opinion on true threats was decided in early
1969 by the Supreme Court waktts Watts wagonvicted for allegedly threatening the president, for making
the following statement at a political raljif they evermake me carry a rifle, the firstan| want to get in

my sights isL.B.J. Because "[fley are nogoing to make me kill my black bthers.?*° The majority in
Wattsunder st ood the Statute as pun thedtdninggthe lifé ofihe Kk
President 4! Watts was convicted under 18 U.S.C S 871(a), that prohibitfed] deliberately and willfully
making a threat to takthe life of or to inflict bodily harm upon the president of the United Stétdhe
Court explained that the threat must be made knowingly and willfully and that the Statute did not require tf
"intent to execute the content of the thre#f Applying the case contextually, the appellate court, held that
the defendant may have intended to make a tAteatistice Wright of the court of appeal, in dissenting, was
perturbed that a conviction might pass off on statements meant to be a jest or poliecableyprhe Court
drew a distinction between making a threat on one hand and protected speech on the other hand and concl
that Watts words weréa kind of very crud offensive method of stating @olitical opposition to the
President?*® The court mayhave come to its decision on the grounds that extremist speech does not involv

personal hatred, which is not equated with malevolentSeiitism or racism

This was different fromtheo ur t 6 s dnited SsateoviKelngf the Second CircuiCourtreviewed

the conviction of the appellant who on a news show communicated his intention to murder YasséfArafat.

238 \Watts v. Unitecbtates394 U.S. 7051969)

239 Casey Brown, 'A True Threat to First Amendment Rights: United States v. Turner and

the True Threats Doctrine' (2011) 18 Tex Wesleyan L Rdy 288.

240\Watts v. United Stas 394 U.S. 7051969).

2411bid, 678, see also Mark Strasser, 344.

242 Casey Brown, 'A True Threat to First Amendment Rights: United States v. Turnéreahdie Threats

Doctrine' (2011) 18 Tex Wesleyan L Rev 2288298.

243Wattsat 680,Mark Strasser, '‘Advocacy, True Threats, and the First Amendment' (2011) 38 Hastings ConsBé@. 339
244 \Wattsat 680

245 |bid at 708.

246 Michel Rosenfeld, 'Hate Speech in Constituibduisprudence: A Comparativenalysis' (2003) 24 CARDOZO L REV 1523
1537.

247534F.2.d1020(2d Cir. 1976).

248 Mark Strasser, 'Advocacy, True Threats, and the First Amendment' (2011) 38 Hastings Const2&9,336e alskelner,
1022.
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Mr Arafat (President oPalestine Liberation Organizatipwas visting the US at the timdor the purpose of
addressig the General Assembly of the United Nations. Russel Kelner,naariéan Jew of the Jewish
Défeng League (JDL), honoured a press conference on a New York Television, dressed in Military Unifori
and brandishing a gun whi | peopletwhoehave begn trailed and wha are r
out now and who intend to make sure that ?RThaf at
coutt in rejecting thait was political hyperbolas ruled inWatts,h e | d t h awordKweeie true théts

and not protected under the First Amendment. The court laid down more conditions for the definition of trt
threat in these wordsa "true threat" was said to exist "[s]o long as the threat on its face and in the

circumstances in which it is madess unequivocal, unconditional, immediate and specific as to the person

threatened, as to convey a gravity of purpose and imminent prospect of exécutiothis case the appellate
court strictly drew a legal line proscribing the extent to which thenddfant 6 s fr eedom o
exercised® The basis for these decisions are the doctrinal tests thiether court has applied. The next
section discusses these tests which in my reasoning are clogs on the wheel of freeing the U.S. jurisprud

from hate speech protection.

3.7 Tests

3.7.1 The clearand-presentdanger test (Schenck)

In Schenchk United State¥? Justice Holmes rejected an absisitinterpretation of the First Amendment free
speech | aw and proposed the 6clear and present
governmentanregulate speecposing a clear and present dand®e will come back to this almportant

case later in this chapter, but it is necessary to stress that this was one of the early cases that the Supreme

decided based on the effect of spe®éhis test has been identified as the modern jurisprudence of the First

249United States v. Kebr: Threats and the First Amendment ' (1977) 125 U Pa L Rev 9192919

Kelner 534 F.2d at 1021.

250'United States v. Kelner: Threats and the First Amendment ' (1977) 125 U Pa L Rev 919, 924,

251'United States v. Kelner: Threats and the First Amendment ' (1977) P26L Rev 919.

252249 U.S. 47 (1919). 266. generally pages297and foot note 20221 where | discussed advocacy and incitement to violence
for more elaborate discussion of Brandenburg and the i mp
253 Amanda Shanor, 'First Amendment Coverage ' (2018) 93 NYU L Re\3378
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Amendment free speech Ia&#.The case relates togroup of socialists who handed out leaflets challenging
the use of conscripting people for the W& The groupcounselledpeoplenot to conscript into the army but
stand up to theirights against slavery and involuntary servitugieoting the Thirteenth Amendment to the
Constitution?>® Charles Schenck sent out the leaflets via email and his argument in the court to challenge |
conviction, was that his First Amendment free speech rights were violated because he was arrestedton ac
of his speecimere advocac2’l n rejecting the defendantds ar gu.
opinion, wrote that some speech presents, Asuch
bring about the substantive bBvé t hat Congr es s 28lustice Halmes lieapdning waothap r
considering the circumstances at the twa time, there was every likelihood that young men would heed
Schenckds <call to dodge the dr afttsuch atvoeacyd A newe |,
standard, the cleandpresentdanger evolved from this decision, to prohibit speech for its proclivity to
danger, the speech must create

a) a clear and present danger

b) a danger thatongress has a duty to prevéht

The question thefere in every case is to assess whether the words used are utilized under circumstances
are of such a nature as to produce a clear and present danger that will bring about substantive harms
Congress has a right to h&it TheSupreme Court upheld the trmdurd s ¢ o nof/Sicherickoimending

to influencemen to dodge the dradt? Justice Holmes in establishing a class of speech that the governmen

254 Alexander Tsesi, ‘'The Empirical Shortcomings ofr§t Amendment Jurisprudence:Historical Perspective on the Power of
Hate Speech' (2000) 40 Santa Clara L Rev72®

255Ronald J Jr Krotoszynski, 'The Clear and Presamigers of the Clear and PresBrainger Test: Scmek and Abrams
Revisited' (2019) 72 SMU L Rev 415821

256 Ronald J Jr Krotoszynski, 'The Clear and Presamigers of the Clear and PresBrainger Test: Schenck and Abrams
Revisited' (2019) 72 SMU L Rev 415821

"Theresa J Pull en Rammwnant The tnhhimemt DEngenTestépplied to Blurder, with JJ Holmes and
Brandeis Dissenting, stating that the correct test of clear and present danger was not applied, at 67Rpse¢dalsir
Krotoszynski, 'The Clear and Present Dangers of the OteblPesent

Danger Test: Schenck and Abrams Revisited' (2019) 72 SMU L Rewv225

258 |bid 53 & 54 See also

259 |bid 54

260 |pid 54 See als&chencK1919) (fn 160) 732, 733.

261 Ronald J Jr Krotoszynski, 'The Clear and Present Dangers of the Cléneaedt Danger Test: Schenck and Abrams
Revisited' (2019) 72 SMU L Rev 41522

262Ronald J Jr Krotoszynski, 'The Clear and Present Dangers of the Clear and Present Danger Test: Schenck and Abrams
Revisited' (2019) 72 SMU L Rev 41522
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can censure uttered that, free speech would not protect a man whofskants crowded theatre causing

panic263

This principle was further elaboratéu Abramv United Stateg®Abram was charged for a breach of the
Espionage Act for protesting the intervention of America in a Russian revolutionary?$dtttgng thetext,

the court ruled that the def #ndstca Hidnmes ip opposimgstite
conviction stated, "[i]t is only the present danger of immediate evil or an intent to bring it about that warran
Congress in setting a limit to thegression of opinion where privatghts are notoncerned?¢’ Holmes
believed the convictions were only based on Abrams communist affiliations, but that he should not have be
convicted since the pamphlets posed no threat leading to the overthrow Whited States®® The test
therefore established the famous market place of disetsinequoted abové®® The Supreme Court reasoned
that the Statuf®d i d not di stinguish between speech that
rai sed 6émere abstract teaching . . o%!Subsequantdecisomtse s
seemed to abandon the requirements for the clegsrasdntianger test iits original form?272This principle
makes even tighter for those who bring hate cases to court to prove culpability of the defendant. We all kn
that it is not always clear for speech to present danger that is immediate andih#eaonsequences of bad

speech can be gradual rather than contemporanBezs Germany and Rwanda are cases in point.

263 |bid

264250 U.S. 616 (1919).

265Abrams617

266Abrams617

267 Abrams(Justice Holmes dissenting) 620, See also A. Tsesis, 733

268 |bid

269 See discussion on page (Justification from Truth) p 17 of this chapter.

279The Ohio Criminal Syndicalism Statute under which Brauteg was convicted was unconstitutional. Bleek Strasser,

'Advocacy, True Threats, and the First Amendment' (2011) 38 Hastings Const LZ8339,

21 Mark Strasser, 'Advocacy, True Threats, and the First Amendment' (2011) 38 Hastings Const29p.339,

212 SeeFiske v Kansas, 274 U.S. 380 (1927), where the plaintiff was tried and convicted in Kansas for contravening the Crimina
Syndicalism Act of the State. The Biagsuleisikratti@@dicalism Acfhaskeen s a
appliedin this case to sustain the conviction of the defendant,

without any charge or &@ence that the organizationwhich he secured memisesidvocated any crime, violenceother

unlawful acts omethods as a means of effectindustrial or politichchanges or revolutan at 380 268 U. S 65
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In Gitlow v New Yorkwhich involved distribution ofhe Revolutionary Agmaterials, (printed in a radical
newspaper promoting a marste modelled after communism) by the defendants for the overthrow of the
government. The Court held that the materials constituted a clear and present danger to the government
majority opinion ruling that when Congress determines certain speechdamberous, the court could not
hold otherwise’? It must be noted thaBitlow argued at his trial that the article did not precipitate a violent
action, he was still convicted, and HAilssticestiolmes c t
and Brandeis dissent i nglthinkthd cbrecttesttissappiied, it & mantfestdhatt I
therewas no present danger of an attempt to overthrowdlkernment by force on the part of the admittedly
small minority who shared the defendant's vié#/8 According to Radwan, th&bramsCourt removed the
requ rement that the dGtiowteao k ea wigoyr etsheantt , dba nwgha rl eb e
and effectively, the clear and present danger test establisichénckwas abolished’® One could also
argue that the concept did not survive fary tong beingsaddled with controversy with the couatsd legal
scholarg’” Justice Reall s  wdemaohstratéhat no definition can give a@ncontrovertiblea n s wer t o
i's meant by cl e &@PfThaughdhe @urtatsvarious timdassogae r bhe wor d wi
per’ds &r i o 8 Pethdps theaconcept was better clarifiediandenburgby Justice Holmes in

another test that makes it more difficult for hate speech cases to be successful in court.

3.7.2 Imminent Threat of Harms Tes (Brandenburg)
The test irBrandenburgy Ohio,?®1was a milestone in the clear and present danger test in the decision of th
court, first used irschenckThe defendant, a Ku Klux Klan (KKK) leader invited a local press to a meeting

which was aired on television. At this event, armed person made demeaning statements against blacks

213268 U.S 652 (1925). Gitlow and 3 others were indicted and convicted by the Supreme Court of New York for criminal anarch
The Statute was held to be constitutional, an incitement was affiahé85,673, 67071

214 Encyclopaedia Britannica ditlow v. New Yorkhttps://www.britannica.com/event/GitlewNew York Accessed 17 March

2020.

275 Gitlow at 673

276 Radwan at 56, see alaédramsandGitlow

27 Chester James Antieau, 'Clear and Present Dahigéfleaning and Significancg1950) 25 Notre Dame Law 603

218 pennnekampy Florida, 328 U.S. 331, 348, 66 S.Ct. 1029, 90, L. Ed. 1295 (1946). Se€la¢ster James Antieau, 'Clear and
Present Dangeits Meaning and Significance ' (1950) 25 Notre Dame Law 603

2 Thoma vCollins 323 U.S. 516 S. Ct 315, 430 (1945) See also Antieau 604

280 Craig v Harney, 331 U.S. 365, 67 S. Ct. 1249 (1947) See also Antieau 604

281305 U.S. 444 (1969), see also pp 27, 28 and 29, on advocacy, incitement and true threat discussion. See also p 23 for more
this case.
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Jews?®? However, the only statement that was recorded that could haventemreted as incitement was
framed in a manner that would have precluded interpretation of such criminal#f€né statement was,
AThe KIlan has more members in theWebdbwmeenof &h
organization, but ibur President, our Congress, our Supreme Court, continues to suppress the white,
Caucasian race, it is possibl e t ha%Brantleaburdpecanseg ht
of his speech on air for advocating violence was convicted foatingl the Ohio law® The court in
relinquishing the fAclear and present danger t es
speech:

[T]he constitutional guarantees of free speech and free press do not

permit a State to forbid qaroscribe advocacy of the use of force or of

law violation except where such advocacy is directed to inciting or producing

imminent lawless action and is likely to incite or produce such aétfon.
The three key requirements for the defendant not be pedtace; intent (the speech must be seen to be inciting
lawless action), imminence (the lawless action must be imminent) and likelihood (the speech is likely
produce such lawless actiof¥).The words above implt hat onl y &éi mmi n esprosedutadv| e
so that speech must directly advocate lawless action and the words are likely to bringvelesatdonduci®®
The court did not specify how imminent the action must be to meet that test whether the action and the spe
would happen contempaneously or adifferent times orday intervald® qualify as imminent and according

to Radwan, these differences are monumeéfta.he Court al so hel d that 6&c

were abstract assertions rather than advocacy to commit imnvilodgrice, application of the Ohio statute

282 Alexander Tsesis, 'Burning Crosses on Campusversity Hate Speech Codes' (2010) 43
Conn L Rev 617634.

283 Alexander Tsesis, 'Burning Crosses on Campus: University Hate Speech Codes' (2010) 43
Conn L Rev 617634.

284 |bid

285 Brandenburgd45,

286 |bid at 447

287 Clay Calvert, 'First Amendmefnvelope Pushers: Revisiting the IncitemrViolence Test with Messrs. Brandenburg,
Trump, & Spencer' (2019) 51 Conn L Rev 117, 122.

288 Ronald J Jr Krotoszynski, 'The Clear and Present Dangers of the Clear and PaggentTest: Schenck and Abrams
Revisited' (2019) 72 SMU L Rev 41829

289395 U.S. 444 (196947

2% Theresa J Pulley Radwan, 'How Imminent Is Imminent: The Imminent Danger Test Applied

to Murder Manuals' (1997) 8 Seton Hall Const LJ4g
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would intrude on First and Fourt ee #tAhothédr fegahschola n t
is of the view that the testos | ¢%sitpessibletoaeterniines i
within the contexbf human existencéhe effects of speeelhatis, that a dangerous speech, for example, is
capable of causing harm even from the timgas mad&?°3 Tsesis opines that the standardBirandenburg
forestalls puniging empty or emotionally charged thre#sThe aim of the court in establishing the standard
in Brandenburgfor Tsesis, is to ensure that government does not prosecute anyone who makes a joke in

heat of anger, or the spur of the moment urges anvéullaonduct?®®

The duty of the courts to fix a standard for protecting free speech cannot be overstated especially i
multiracial society. The test was designed by Holmes as techniques to balance First Amendment rights age
competing general or plibinterest?®® In essence, it was utilized by the cowass

Aéa universal formula for | imiting | egislati

was equated with an interpretation that tended towards absolutism in the interpretation

of these freedoms, asstinguished from the familiar test of reasonablené¥s
Kauper regards this test as being at the centre of the judicial conscience and a reminder that free speech
can rank high on the scale of values though there is no exact formulaafaplitation?®® The Supreme Court
unanimously reversed the conviction of the KKK leader who advocated return of Africans to Africa and th

Jews to | srael on grounds that there was no evi

or that such action wdikely to happert®® This might be due to the fact that the Klan gathering was at a

291 Alexander Tsesis, 'Burning Crosses on Campusvédsity Hate Speech Codes' (2010) 43

Conn L Rev 617, 634.

292Ronald J Jr Krotoszynski, 'The Clear and Presemigers of the Clear and PresBainger Test: Schenck and Abrams
Revisited' (2019) 72 SMU L Rev 41818

293 Amanda Shanor, 'First Amendment Covera¢2018) 93 NYU L Rev 318, 349

2% Alexander Tsesis, 'Burning Crosses on Campus: University Hate Speech Codes' (2010) 43

Conn L Rev 617, 63635.

295 bid at 635.

%Theresa J Pullen Radwan, O6How I mmi nent Mug dlemmiMaeruta:l sOh €
Seton Hall Const LJ 4B6.
2%"Theresa J Pullen Radwan, O6How I mminent is I mminent: The

Seton Hall Const LJ 486.

%Theresa J Pullen Radwan, O6ndome nitmnDannegner iTse sltmmi mpelnite d Tthoe
Seton Hall Const LJ 4B6.

29 Anthony Lewis,Freedom for the Thought that we Hate: A Biography of the First AmendBasit Books 2007) 159
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private location with only the journalist invited who was not a participant at the’?ally.other words, the
language uttered above (Jews returning to Israel and badkisica) was not directed to a public audience
which was not the case 8thenck® In order to accommodate the weakness of these tests and limit the scop
of their invocation by the courts, this writer introduces the balancing test that the courtsseftenich might

help to protect targets or victims of racial and religious hate speech.

3.7.3 Balancing Test

It is argued in this section that intimidating hate speech inflames dangerous attitudes and so the value of
such speech should be balanced ajdhe likelihood that it will cause harif? As Delgado and Stefancic

put it, it is necessary to understand the dependability of free speech and equal dignity of persons in the
society in order to understand the hard work of such a search for balancipgtiognprinciples® The
EuropeanCourt on Human Rights did such balancingénsild v Denmar¥*where the Judges weighed a
journalistdés right of expression to report fact
hate message on its g@t3°° In that case, purnalist interviewed a group of young people (who named
themsel ves t he, na@Grdspanaging rerakks againdt)immigrarttsoand ethnic minorities
in Denmark. The journalist who relayed the interview on national tatevivas convicted alongside the
youths who made the speech. The journalist appealed his conviction on the baseswzat a journalist
(reporting expressions of others) and merely acted as one. The European Court held that the commentari
run on TVdid not condemn nor affirm the words of the youth and therefoegournalist could not be
exculpated from racial discriminatioRosenfeld reiterates that such balancing adopts a proper approach

place weighon the dignity of thevictims of hate speech.n achi eving this, it i

Yy

300 Alexander Tsesis, 'Burning Crosses on Campus: University Bpeech Codes' (2010) 43

Conn L Rev 617635.

301 |bid

302 Alexander Tsesis, 'Dignity and Speech: The Regulatfdtiate Speech in a Democra3009) 44 WAKE FOREST L REV

497, 508.

303 Dale Carpenter, 'The Antipaternalism Principle in the First Amendm@@4}37 Creighton L Rev 579.

303 Richard Delgado and Jean Stefandilust We Defend the Nazis? Why the First Amendment Should not Protect Hate Speech
and the White Supremaci®ew York University Press 2018) xv.

304Nov. 4, 1950, art. 10(2), 213.N.T.S 221.

305 Michel Rosenfeld, 'Hate Speech in Constitutional Jurisprudence: A Comparative Analysis' (2003) 24 CARDOZO L REV 152
1557.
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tired maxims and conversatioclosing clichés thaformerly cluttered First Amendment thinking and case

| a W Défenders of hate speech must show that the interest in safeguarding such speech isgonvinc
enough to overcome the preference for equal protettidisesis argues for a synthetic approach to free
speech as against the current categorical rule approach adopted by the SuprefigFootine scholar,

free speech is an important element oéaresentative polity that should advance the welfare of citizens by
safeguarding individual liberties on an equal basis. Free speech is not a value that supersedes all other v
in a constitutional hierarchif® The analysis of freespeech should go begd the First Amendment to a
broadbased i deal of the constitution which includ
indi vidual l i berty bal anced 3&Tpesis pregpvsessainagmmativé soaree n t
for balarting free speech against otivalues which standard shouldclude a descriptive baseline for

evaluating existing doctring:?

The US courts can borrow the balancing approach used in other jurisdictions that araaialltin
SingaporeJudge Richard lignus appealed to racial and religious sensitivity in assessing the balance to appl
The Judge reasoned that given the fragility of the society of the Singaporean society and its race riots, "[t
right of one person's freedom of expression must alwaysatanced by the right of another's freedom from

offence and tampered by wider public interest consideratidas".

The United States Constitution, according to Tsesis, protected a racist institution in its earliest form becal
the same&onstitution that safeguarded speech also institutionalized sl&vaiye drafters of the Constitution

did not deem it important to protect the free expression of st&t/&ke scholar continues that the passage of

306 Alexander Tsesis, 'Balancing Free Speech' (2016) 96 BU L R25.

307bid, 2526.

3%8Alexander Tsesis, 'Balancing Frépeech' (2016) 96 BU L Rey 17.

309 Alexander Tsesis, 'Balancing Free Speech' (2016) 96 BU L REX 1

310 Alexander Tsesis, 'Balancing Free Speech' (2016) 96 BU L R&v 1

311 Alexander Tsesis, 'Balancing Free Speech' (2016) 96 BU L Rev $e#his artie for a detailed discussion on how to
balance free speech by the courts.

3127hong Zewei, 'Racial and Religious Hate Speech in Singapore: Management, Democracy, and the Victim's Perspective' (20
27 Sing L Rev 13, 24,

313 Alexander Tsesis, 'The Empiricah@tcomings of First Amendment Jurisprudencediatorical Perspective

on the Power of Hate Speech' (2000) 40 Santa Clara L Rev 729

3l4alexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudehicgtofical Perspective

on the PowerfoHate Speech' (2000) 40 Santa Clara L R29-730.
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the Thirteenth Amendment that aboliststavery did not inhibit the spreading of racially intolerant viéifs.
Even in the twentieth century, the United States jurisprudence has endorsed freedom of expression c
restriction of dangerous speech unlike other western countries. There is nefeddlfer¢he US. courts with

this history of slavery and other race crisis not to overlook the mode of balancing in free speech cases 1

protects racial and religious minorities.

It is worthy of note that the German Courts instead of establishing dedexce to protect free speech as the
American Courts have doi®t ake t he approach of weighing the
plaintiffds r i gh #’BotlothefGermaneand Britishiaw prohibipracial and etlnic attacks
on minorities that threaten a breach of the p&8ead will givepreference to the dignity of the targets of the
invective stereotypes that are harmed because the speech trigger collective biases that diminish their sen
security in the systerft? From the foregoing, the rule in Brandenburg, the texts and doctlis@sssed thus

far, it appears that the courts base decisions of free speech on what | refer to as the contingency of harm.
indeed should have precision. It is not right for the courts to give indeterminate guidelines; that is, to regul:
bad speechdsed on some future unlikely violenéediscussion othe harm principle will be botimstructive

and necessary here.

315 |bid

316 See chapter 1 on protections of hate speech p 8. Germany incorporated in their Penal Code section 130 (1), that vélsoever in
hatred against an identifiable group or advocates violent a@gaiast such group through insults or defamation shall be

punished with imprisonment from three months to five years; Denmark engraved same in its Penal Code in Article 266b but
subject to a fine or i mpri sonme ndtonf3i® (1), 1085 containszhe jnatemerst ; Can
prohibition liable to an imprisonment of two years if convicted and many other countries such as the United Kingdom, New
Zealand , Australia, including Africa (South Africa Constitution, Section 36(1) enactedetch laws in their countries codes.

US has no federal hate speech legislation against incitement and scholars like Tsesis have written a lot arguingdor the US t
evolve such a law at the federal level.

317 George RuthergleriTheories of Free Spee¢h987) 7 Oxford J Legal Stud 1,1517.

318 |pid, 117 & 118

318 Alexander Tsesis, 'Regulating Intimidating Speech' (2004) 41 HARV J ON LEG|S389
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3.8 The Harm Principle

Government is allowed to limit fregpeech if necessary, to prevédmarm that might impact those in the
State3?° The principle as formulated by John Stuart Mill holds ti{a}he only purpose fawhich power can

be rightfully exercised over any member of a civilised commuratyainst his will, is to prevent harm to
othersd®?! It provides that interference witmidi vi dual 6s freedom can onl )
another person is prevented from ha&fiit therefore gives each individual, the liberty to make a choice that
suits himbest®*l n so doing, each person attains an opt.i
and beautiful obfMiclt]l df arogqu menptl sat wemeOniedrty anda r t
referenced in law as the theoretical origin for thatgxtion of free speech. Harm, according to Mill, belongs
to the domain of action which can operate in a limited manner compared to freedom secured bi#>speect
Speech, Mill continues, cannot be carried out in isolation but occurs in relationship with, sthepeech

contributes to a chain of events that harm otfrérs.

The issue to assess at this juncture is how the U.S. Courts have applied or implied the harm principle in dea
with racially and religiously motivated speech. Harm here will be used inclusive, unrestricted sense that

is both indirect and psychologic&l. The constitutional doctrine in the 1920s allowed prohibition of speech
if they were potentially harmfi® The propensity of speech in causing harm, has often not been fully
acknavledged by the Supreme Court in the way it has dealt with free speech First Amendmerddassues
emphasizing the possibility that speech that are protected have substantial harmful?ffectsistance, in

Gertzv Robert Welch, Incthe Courtstatesthh under the First Amendment ,

320Rebecca L Brown, 'The Harm Principle and Free Speech' (2016) 89 S Cal L R€5953

321Donald A Dripps, 'Tk Liberal Critique of the Harfrinciple' (1998) 17 Crim Justhics 3

220wen Fiss, OA Freedom Both Personal andOrPibérty: 0ohrcSaubroMilli n D
(Yale University Press 2003) 179.

2°0O0wen Fiss, OA Freedom Both Personal andOrPibérty:0chrcSaubroMilli n D
(Yale University Press 2003) 179.

324 |bid

0O0wen Fiss, OA Freedom Both Personal andOrPLibérty: JohrcSaubroMilli n D
(Yale University Press 2003) 179.

0wen Fiss, OA Freedom Both Personal an dOrPibérty: tohrcSaubroMilli n D
(Yale University Press 2003) 180.

327 Kent Greenawalt, 'Free Speech Jusdifions ' (1989) 89 Colum L Rev 11E21.

328 Robert C Post, 'Blasphemy, the First AmendmentthadConcept of Intrinsic Harr(l988) 8 Tel Aviv U Stud L 293

329 Frederick Schauer, '"Harm(s) and the First Amendment' (2011) 2011 Sup Ct,Be&88, See also®wn 957
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i deedadl so Justi ce ©Hah kcasethatthasewho iveina democracy should recognize
the implication of being in such an Rogeeblooms ocii
Metromedia, Iné3'to rely on counter speech to cure the harms of false speech are all cases that the Supre

Court has undermined the harmful effects of hate sp&éch.

In Snyder v Phelpshe Supreme Court ruled that the actions of the defendants were protected under the Fi
Amendment. In that case, members of the Westboro Baptist Church picketed at the funeral of a soldier
hol ding signs such as, A Anhelr,idc ad hiosmodsoeoxnuead ,idt y6 Yo
for dead soldiers to the point of disrupting events at the fufi&rblhe father of the man that died brought an
action of infliction of severe emotional distress against the defendants. The District CourtRlictiged
Bennett, awarded the family five million dollars in damages. The Court of Appeals for the Fourth Circuit hel
that though defendantds words were repugnant, t
appeal, the Supreme Courtldh¢hat Phelps and others were speaking on matters of public concern and o

public property and had no intention to mask an attack on Snyder on a persoridf level.

This caseexemplifiesthe clearest statement issued by the Court on the First Amendmegsttipigp speech
that is harmful that when the harm caused rel at
is protected3® In Brown v Entertainment Merchants Associatiéht he Court did not
restrictions on access inors, of video game$at couldexpose them to killing or maiming but held that
the games were protected under the First Amendment i@ detisior?’ These recent cases, according to

Scheuer, reveals the Court 6 screaiogsharn?f lenwst be noteddhatt r |

330418 U.S 323 (1974).

31403 U.S. 29, 48 (1971).

3325ee Schauer for the reasoning in this section

333131 S. Ct 1207 (2011).

334 131 S. Ct 1207 (2011). see also Schauer, 83.

335 |bid, 90, Ethan Fishman, 'To Secure These Rights: The Supreme CoGyatet v. Phelps' (2011) 24 St Thomas L Rev 101,
102.

336Ct 2729 (2011) 131 S. Ethan Fishman, 'To Secure These Rights: The Supreme Court and Snyder v. Phelps' (2011) 24 St
Thomas L Rev 101,

337 Frederick Schauer, 'Harm(s) and the First Amendment' (2011)2i Ct Rev 81, 83.

338 |bid
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harm resulting from hate speech directed to a racial group does not only affect that group but goes to the fa

of the entire societ§3°

Thus far, the whole essence of the clear and present danger test wasridtightaisal links between speech
and resulting harms and so foster public discourse by reducing substantially, classes of speech that coul
suppressed constitutionafi§? For the preceding reason, Holmes and Brandeis contend that the Constitutiol
would only ban speech, if the danger perceived was imminent and there was reasonable ground for t
belief3*The Courtoés approach may injure the interes
the society because the harm that may be done mawents be clear and imminent. The harm that justifies
legal intervention is identified, as a scholar noted, by recourse to potential strife that may crop up between
various races and the risk of violence being omnipresent due to hate ¥3&mevech lsould be restricted if

its harm exceeds its vaRféand the harm should be nipped from the bud before it progresses. Nazi hate spee
developed and was embedded in the minds of its hearers fortlgednarm it did was not immediate. It
gradually affected@ulture and politics to a greater extent over time and the death of millions of a race was tf
result. Rwanda was not an exception. Hateful speech of a racial or religious type can be unarguably invidi

and the courts should not base its regulatiorheriiminence of the harm.

339Zhong Zewei, 'Racial and Religious Hate Speech in Singapore: Management, Democracy, and the Victim's Perspective'

(2009) 27 Sing L Rev 13, 25.

340Robert C Post, 'Blasphemy, the First Amendment and the Concept of Intrinsic Harm' (1988) 8 Tel Aviv USud L 2

341 Robert C Post, '‘Blasphemy, the First Amendment and the Concept of Intrinsic Harm' (1988) 8 Tel Aviv U Stud L 293.

3427hong Zewei, 'Racial and Religious Hate Speech in Singapore: Management, Demaraty, t he Vi ct i mo s
Perspective' (2009) 27 Sing leR 13 21.

343Zhong Zewei, 'Racial and Religious Hate Speech in Singapore: Management, Demwaraty, t he Vi ct i mo s
Perspective' (2009) 27 Sing L Rev, BY.
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3.9 Conclusion

This chapter has established the constitutional foundation for this inquiry. The cases, principles, tes
doctrines, and concepts discussed here signpost the attitude of the courts in the United States with regar
excessive protection afforded free efpression. As a result, American jurisprudence has not been able tc
offer even minimal support against racial and religious hate speech by alleasig the development of
appropriatéederal legislation despite repeated calls by scholars that daehlze enacted to protect racial
minorities. This conclusion appears evident following decisiorBrandenburg, R.A/., Phelpsand other
State Statutes that were struck down either as overbroad or vague. The courts should not downplay the cot
of speeh as against the outcome speech prodlieas should have some degree of certainty. The courts have
ruled on what constitutes incitement on the probability of harm and even when there is likelihood that hat
might occur, the courts seem to take a differesute. The need to contextualize harm cannot be
overemphasized in this woespecially when racial and religious minorities seem heavily impacted by the

rulings of the courtsuch as irRAVandBrandenburg

The courts in America ought to consider the content as well as the outcome hateful speech produces and
mere reliance on imminence of violent outcome has lieend wantingin contemporary time by what
happened in Germany and Rwanda. History can as well repeat itself if the United States courts, particula
the Supreme Court continues its liberal approach to hate speech interpretation of cases involving racial
religious minorities in theountry.It is worth mentioning at this point thdte approach of the court as seen
from the cases reviewed in this chapter is strict reliancéegal principles and disregard to morality in
adjudging each cas€or this reason, leading scholars in thisa3** have referred to the First Amendment
jurisprudence as formalistic (law devoid of consciené®y. this reasontherefore, Ronald Dworkin, an
American theoretical and jurisprudential giastintroduced as the theory framework in this researchtivith

scholarbés emphasis on the morality of l aw to

344 See footnotd 76 of chapter one. Scholars in this area include Tsesis, Waldron, Matsuda atiaeld Stefancic among
others have all emphasized in different articles and books the judicial approach to the interpretation of the First Afneadment
case cases that strips the law of good morality that should guide adjudication of cases.
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conscienceThe next chapter discussasjor concepts and phrases that American courtsutibre in
adjudicating free speedases. The chapterx t r apol ates from the schol ar
to remedy the flaws inherent in the approach of the candgenerally thavay the Americampeople respond

to their First Amendment right.
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Chapter Four

Ronal d Dwor ki n éasdLégal Erareworket at i v e

Introduction

Ronald Dworkinbs theory of adjudication can be
States Supreme Court with regards to legislating cases of free speech that relate to racial and religi
minorities! The first chapter discussed the ruleBimndenburghat laid the foundation for the extraordinary
freedom of speech in the UShe chapter identified the dilemma faced by racial and religious minority groups
who live in a society that is the most quaken in the world. As we saw, hateful words are uttered there with
little or no fear of consequencé3he second chapteletails my research agenda with regards to the source,
the content and inherent challenges of conducting research of this natesglonng the doctrine of
incitement as handed down by the Supreme Court, the clapfseghat the research will utilize online
media content from Google to conduct a thematic analykisthird chapter explored the First Amendment
protections witha view to exposing areas of the law that seemingly protect hatred motivated speech
minority racial and religious groups ( r‘éhiséurthe d
chapter situates this work in the legal tradition theaesec her adopts. 1t discuss
moral theory and how it can inform and enrich the attitude of the judiciary in practice, specifically the Supren
Court in adjudicating and interpreting cases impacting outgroups. The chapter intends to illustrate a

extrapol ate from Dowrkinds distinctive schol ar s

1 Dennis Dais, 'Dworkin: A Viable Theory of Adjudication for the South African Constitutional Community' (2004) 2004 Acta
Juridica 96, Davis considered Dworkinds adjudicati ons. the
This writer s circumspect of the interpretation in cases su@rasdenburg, Skokie, R.Aavidseverabther cases already discussed
in this work but keeping in mind that such cases are unusually damaging of racial and religious minority groups bjitdpasthe
came to the decisions on the tenets of the American legal system founded on freedom and liberty of the individual totthe high
level.
2 Anthony Lewis,Freedom for the Thought that we H@Rerseus Books Group 2007) IX, see also Alexander Tsesis, ‘The
Empirical Shortcomings of First Amendment Jurisprudence: A Historical Perspective on the Power of Hate Speech' (2000) 40
Santa Clara L Rev 729, 730, Tsesis writing on the defects of the First Amendment lend support to the fact that thetémited Sta
jurispruderce essentially protects freedom of speech over the restriction of hate speech.
3 Lewis, Ibid
4 Outgroups and racial/religious will be used interchangeablynonyms in thigsearch
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of his most celebrated books,a w 0 s re @98), he argues that legal positivisismgrossly inadequate, in
its response to legal practice because of its reliance on legal rules rather than on legal principles especiall
apparent in hard cases which are usually adjudicated not basedohutibn principle$The chapter argues
t hat Dworkindéds thoughts on the functions of ju
speech that incites hate against raci al and r el
if adopted, will inform the judgments of the Court on online advocacy, incitement, and threat of hate agair

outgroups that have become pervasive under the America system.

Scholars will wonder why the choice of Dworkin whenifiavidely regarded as psenting one of the most
persuasive arguments against hate speech censbrshipe i nt ent here is not
arguments and strong support lent by schaach as GouldVeinstein,or numerous others on why censoring
speech violates the foa principlesof liberal and democratigoverrance 1t i s al so not f
powerful defence of hate speephohibition but is rather an attempt to buttrefise argumenthat non
censorship of racial and religious hate speech contradicts Dwogr@positionthat all individuals in a
political orlegalentity should be treated with equal concern and respeist.also not evident for this writer

how Dworkindés 6l aw as integrityo can tdpeeitve i n

The legal dictionary defines, 06l egal positivismd thase a s ¢
written rules, principles and legislations expressly enacted by a governmental entity. Legal positivists believestlaidayv i
separate from morality which is what Dworkin directly opposégs://legaldictionary.thefreedictionary.com/Legal+Positivism
Accessed 6 March 2020.

6 Ronald Dworkin made a distinction between simple and hard cases. For him hard cases are those types of cases that must b
settled with ligation in a court of law. A discussion of legal principles is in the last phase of this chegrteDworkin

distinguishes between legal rulsdprinciple.

"Rebecca Ruth Gould, o6ls the AHateo in Hate Speech the #t
(2019) 10 Jurisprudence 171

8 See note 36elowand the subsequent paraph, p 8 of this chapter.

9 See discussions in this chapter, note827
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4.1 The Moral Reading of Free Speech Cases

PaulineWesterman regards a theoretical framewort#antrinal legal researcds providingooth aguideline

and aperspective from which a piece of work can be described in a meaningfd? Wag scientificattribute

of research is adjudged largely by how and the extent to which the data is evaluated or interpreted withi
theoretical framework! Hoecke referredotlegal doctrine as a hermeneutic discipline that deals largely with
interpretation of texts, cases and statéités.such a discipline, documents and texts constitute the object of
the research while interpretation become the activity of the resedfchimecke emphasizes the
argumentative nature of legal research that goes beyond interpretation by incorporating a broader perspe

to address and answer a concrete legal question(s) based on generally or least acceptéble views.

Il n this rgegvagprsdh,widdutbhe used as synonym for re&
mentioned in the preceding chapter, that race and religion are not easily separable. We observed that mos
speech cases ultimately get to the highest court (Supreomt) C&o Tsesis states that the extent to which
hate speech can be regulated rests on Supreme Court preéetdibathird chapterevealedhe deterministic
approach ofhe Supreme Court in adjudicating free speech c4s#® recall that the First Amement free
speech law merely states what Congress should not do (abstract provision) rather than an express provisi
what constitutes free speech. Amendment 1, therefore leaves interpretation and prescription of legal princiy

of freedom of speecithe domain of the Court.

YPpauline C. Westerman, 6éOpen or Autonomous? The Debate o
Mark Van Hoecke (ed)yiethodologies of Legal Research: Which Kind of Method for What Kind of DiscigghtzefPublishing

2011) 90

1 Jan BMVr anken, 6Met hodol ogy of Legal Doctrinal Research:
Methodologies of Legal Research: Which Kind of Method for What Kind of Discigliea® Publishing 2011) 111. Vranden
referredto an Article by Pauline Westerman and Marc Wissink published in the Dlgdbrland Juristenble¢NJB), On Legal
Doctrine as an Academic Discipline (Translation of the title of the Article)

2Mark Van Hoecke, O6Legal Doctdr ionfe:DiVehciicphl iMeet?hdo diletisoliblagieskr Wé
of Legal Research: Which Kind of Method for What Kind of Discipl{iz?t Publishing 2011) 4

3 |bid

4 bid

B“Henceforth this research wil!/ refer to the Supreme Cour
16 Alexander Tssis, 'The Empirical Shortcomings of First Amendment Jurisprudence: A Historical Perspective on the Power c
Hate Speech'(2000) 40 Santa Clara L Rev 729, 730. We recall thatateean only sanction speakers based on the speech
produéingg, fii mmi sesntacltawin® or | ikely to ppgi®&a7Rechapterawo act i on.
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The choice of Ronald Dworkinbés theses for this

American constitutional law. Adopting a moral perspective approach in law, he was arguably the greatt
philosopherofl aw t hat America ever produced. Dwor ki n |
law, brilliantly drafted a new theory of law that is normative (moral). According to Kramer, the United State
system falls short of perfection and is morally benéve nt and so Dwor kinds vi
working out of moral principles is a good ground upon which to stand to challenge a deterministic ar
relativistic view of law approach which has been adopted consistently by the Court on free speech case
Guest notes that humanity is at the coralbbf Dworkindb s wr i ti ngs as dskasedenscr

dmoralityg ¢equalityd dreedondanddntegritypamong others®

Dwo r ktheorigssare remarkable as well as intellectuafijute,and Williamson qualified his works as
creating éshockwave8 among scholars of jurisprudenteln this work, there is no intention to criticize
Dworkinds theses or to present the arguments 01
focusof this research. This researcher has ident.i

justice,rights,and freedom as concepts that will modify the attitude of s Supreme Court if adopted.

The challenge in this chapter wildl be to identi
practice without necessarily going into discuss
among others, because these substifintnfluenced his theory of law. The intent of this writer is to bring in

these influences to the extent they assist in clarifying his thoughts, not to attempt an elaborate discussiol

certain paradigms and persons that influenced Dworkin.

“Matthew Kramer, OAlso Among the Prophets: Some Rejoinde
Canadian Journal of Law and Jurisprudence 53

18 Stephen GuesRonald Dworkin(Stanford University Press 2013) 8

®Marcus Williamson, OProfessor Ronald Dwor ki n: Independeht5 Ph i
February 2013ttps://www.independent.co.uk/news/obituaries/professoalddworkinlegatphilosopheracclaimedasthe
finestof-his-generatio8497540.htmlAccessed 25 January 2020.
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For Rondd Dworkin, judges and the courts are key players in a polity because they are concerned with r
only safeguarding and enforcing rights, but also involved with the interpretation of legal priAiiae.

First Amendment declares individual rights agaithe government in broad terms and in abstract langdiage.
Dworkin proposes a moral reading of the provisions of the constitution by lawyers, judges and €itizens
interpret and apply the clauses on the understanding that they invoke moral principtgbtical decency

and justice’? The moral reading chips away the difference between law and morality by enmeshing one in
the other, it, 6ébrings politi c?lloonkoirnagl iatty DOwotrok i
writings aresubsumed in morality without which his whole argument collapses, thus the adoption of thi

theoretical perspective.

4.1.1 A Moral Framework

A moral/normativemodelis epitomized by constitutional integrity through the application of legal principles
by judges as Davis distinctly puts?t.The moral reading mandates judges to find the meaning of abstract
moral principlegsuch as contained in the wordings of the First Amendmestate them ttheunderstanding

of all who live in the society within a gan legal systenand applysuch principles o t he &édconecr
controversi esd tThha FirstAmendmerifeeé speeeh latvhaeera set of abstract provisions
that are given meaning by the actors in the law courts through interpnetatisearch for a normative
framework that provides protection in the American legal system for outgroups against speech inciting hate

the overarching aim of this research.

20 Roger Cotterrell, 'Liberalism's Empire: Reflections on Ronald Dworkin's Legal Philosophy' (1987) 1987 Am B Found Res
509, 512

22Ronal d Dworkin 6The Mor al Reading and the Maj obDeliberativei a n
Demaracy and Human Righ{&¥ale University Press 1999) 81
2?Ronald Dworkin 6The Mor al Reading and the Maj oDeliberativei a n

Democracy and Human Rightgale University Press 1999) 80.
2Ronal d DworMoirml6TReading and the Majoritarian MPelbemwtvwe o i
Democracy and Human Rightgale University Press 1999) 80,82.
24 Dennis Davis, 'Dworkin: A Viable Theory of Adjudication for the South African Constitati@@mmunity
' (2004) Acta Juridica 96, 98.
Ronald Dworkin 6The Mor al Reading and t he Malelbberatitear i an
Democracy and Human Rightgale University Press 1999) 81, 87.
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For Taekema, a framework is necessary to provide a standard or valuesviimtssupport a judgmettt.
Distinguishing between frameworks that are internal (which are principles that are part of the law) and exter
(constitutes theories that provide the standards), Taekema emphasizes that the distinctions between the
are na apparent. Internal frameworks, according to the writer, traces the normative basics within positi\
law?” The internal standards for this researcher, should go beyond principles of law to incorporate tl
experiences of outgroups in hate speech cases.eXternal standards will incorporate such normative
frameworks without which outgroups will not find justice. For instance, the theory of truth (typified in the
marketplace of ideas theory) that allows dangerous speech to pervade the public spaceusiyntatied on

by the Supreme Court, is a standard that damages the equal protection of the minority under the law.

Legal doctrine is termed a normative discipline because it systemizes norms and makes choices betw
values and interests, primarilyoking for a better law amidst competing vald&3here are scholars who
argue against the normativity of legal doctrine on grounds that law both prescribes and creates norms an
can be used for the practical purpose of deciding what t§ Toe search for a better law, gives rise to an
empirical regarch connoting elements external to law which includes inter alia, philosophy, morals, politics
and sociology® Hage refers to a better lawasthesHt andar d, a | aw ttérm happiness x i
of al |l s e #RdnadDworkinealisthig s .60 aw as i ntegr it ythegpolitwal mo d
historyof thelegalcommunity and informs judges on how to identify legal rights in order to obtain consistent

understanding of justice and fairné®workin writes:

%Sanne TaekemadoNO®heatéewec&Frameworks for Legal Research:
www.lawandmethod.nl/tijdschrift/lawandmethod/2018/02/lawandmefdd-00010 Accessed 22 January 2020.
2’Sanne Taekema, 0o Theoretical and Normative Frameworks fo

www.lawandmethod.nl/tijldschrift/lawandmethod/2018/02/lawandmeibxdd-0001Q Accessed 22 January 2020.

2Ann Rut h Mackor ;NorddEive hdga Doattine. iTakingNhe Distinction between Thewaktind Practical
Reason Seriousl yd iMethodidogids ofVegal Radenric Which Kirel @f)Method for What Kind of
Discipline?(Hart Publishing 2011) 46

®Ann Rut h Mackor ;NorddEive hegal Doattine. ITaking\he Distinctioativeen Theoretical and Practical
Reason Seriousl yd iMethosidogids ofVegal Radeareic Whech Kirel df)Method for What Kind of
Discipline?(Hart Publishing 2011) 46

S°Ann Rut h Mackor ;Noridive hdgal Doattine. ITaking¥hdistinction between Theoretical and Practical
Reason Seriousl yo6 iMethosldogids of\egal Radenretc Which Kired df)Method for What Kind of
Discipline?(Hart Publishing 2011) 46

sJaap Hage, 6The Met hod orfceabd Tirnul Ma rNo r WMiethodoleigies af kegplaResedsib;i e
Which Kind of Method for What Kind of Disciplin@?art Publishing 2011) 19

S2Ronald DworkinL a w6 s  (Haryaid Urversity Press 1986) 225.
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épropositions of | aw are true if they figure

of justice, fairness, and procedural due process that provide theohesuct

tive interpretation of® the communityos | egal
In this passagd)workin presupposestwlistic approach to law and legal rights that involves all members of
the legal system (community) and does not imply, to use the words of Justice Hol@ilew 6t he b e |
expressed in proletarian dictatorship destined to be accepted by the domifam r ces of %t he
Tsesis adds that the inference that can be made from Justice Bl@dtagmment in the above case is that the
dominant class may useeech tsuppresshe ideals of democracy which includes protection of civil rights.
Onewoul d assume that Dwor ki n 6 s Behuhamnaisavs lllinoigétthe gntyi t vy
decision of the Supreme Court on the First Amendment that took into consideration, historical and politic
factsin upholding the conviction of the defendaather than recourse to abstract thetgt is,theprovision
of the First Amendmen¥. A governmerit s 0 b | intpiatain tleerintegrity of its constitutional system
mustinclude theprotecton of both speech and equalityDworkin expressethis as follows;

| believe that the principles set out in the Bill of Rights, taken together,

commit the United States to the following political and legal ideals: gover

nment must treat all those subject to its dominion as having equal moral

and political status; it must attempt, in good faith, to treat them all with

equalconcernand it must respect whatever individual freedoms are in

dispensable to those ends, including but not limited to the freedoms more

specifically designated inthbo c u m&n t é
From the foregoing, it appears obvious that individaaésat t he centre of Dwor ki

the need for them to be protected from abuse of government while drawing attention to how the legal syst

should be conducted in migce. For him, lawmorality, and politics converge at the centre, referred to as the

33 bid
34 Alexander Tsesis, The Empirical Shortcomings of First Amendment Jurisprudence: A Historical Perspective on the Power of
Hate Speech' (2000) 40 Santa Clara L Rev 729, 768.
35 Alexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudehitgtofical Perspective on the Power of
Hate Speech' (2000) 40 Santa Clara L Rev 729, 768
36 See Chaptehteefoot notes 166173
37 Alexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudence: A Historical Perspective on the Power of
Hate Speech' (2000) 40 Santa Clara L Rev 729, 771.
38 Alexander Tsesis, The Empirical Shortcomings of First Amendment Jurisprudence: A Historical Perspective on the Power of
Hate Speech' (2000) 40 Santa Clara L Rev 729, 779.
®Ronald Dworkimdidlhe nMortéehle Rbag ori tarian Premised in Haro
Democracy and Human Rights (Yale University Press 1999) 81, 87.
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social practiceoflawfl hi s wr i ter considers Dworkindés mor al
lawyers and judges in adjudicating free speech cases. &=d legal principles devoid of moral elements may
not yield fairness for outgroups in a muticial society and a volatile system where racial and religious
minorities are placed at risks with history of repeated attcksesis in outlining the shimomings of the

First Amendment jurisprudence decried the paradoxical nature of the American Constitlitierscholar
further states that the Supreme Court has focus
oppressed racigreligious) and ethnic grougd.For Tsesi s, hate speech &b
speech odédindoctrinate | istenerso with belie¥s
Perhaps, the Littleton,, Colorado shootfithe lllinois/Indiana driveby shooting® call for a reassessment of
contemporary free speech doctrine and criminal legislation that bans racial and religious hate vitriol intend
to incite violence’® The theoretical investigation of hate speech will be incomplgtbout looking
empirically to examine if the neregulation of hate speech leads to incendiary acts of mass violence in

America.

4.1.2. A Socielegal Framework

The nineteenthcenturywitnessedthe development of legal scholarship agracticaldiscigine.*” Quoting

Ross, Hoecke states theerification consists in checking statements in legal doctrine against the backgroun

40 There have been attacks on the minority on American soil in places of worship that led to multifilesfatmlie examples are

the Tree of Life Synagogue in Pittsburgh (Jewish), Emanuel African Methodist Church in Charleston (African American), Firs
Baptist Church in Sutherland Springs (Silk). At least over 100 lives have been lost to church shootii@9%dith date Greg
Garrison reports that 99 lives have been lost, including the killers from 1999 to 2017,
https://www.al.com/living/2017/11/post_346.htmbccessed 18 February 2020.

41 Alexander Tsesis, The Empirical Shortcomings of First Amendment Jurisprudence: A Historical Perspective on the Power
Hate Speech' (2000) 40 Santa Clara L Rev 729. Tsesis refers to the constitution here and writesdftatshaf the constitution

did not incorporate protections for speech of the slaves after the passage of the Thirteenth Amendment. See &@seochapter
notes 308309.

42 Alexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudenégtofiddl Perspective

on the Power of Hate Speech' (2000) 40 Santa Clara L Rev 729, 730.

43 Alexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudence: A Historical Perspective

on the Power of Hate Speech' (2000) 40 Santa Clara /B&v31.

44 The Columbine shooting Spree that occurred when two student targeted people on basis of race and religion in 1999.

45 Alexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudence: A Historical Perspective

on the Power of HatSpeech' (2000) 40 Santa Clara L Rev 729, 730.

46 1bid 731

““Mark Van Hoecke, O6Legal Doctrine: Which Method(s) for W
of Legal Research: Which Kind of Method for What Kind of Discipline? (HaliiBhing 2011) 5.
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of judicial practice’® For Hoecke, certaidaws exist, and their correctness can be verifiadainst the
background of what happens in real lifdioughlegal reasoning can neither be true or félgecan onlybe

less or more convinciny. Hoecke concludes that legal doctrine is not reducible tme&dimensonal
discipline but a combination of several. Terry Hutchinson cites an example with a workshop in 1995 (at tl
Canberra University) on a particular reseapchjecton corporate lawthat used variousnethodologies,
comparative legal analysis, law andeomics, historicaethodsand theoretical critique’. When a research
projectis conducted within a wideange and varied area, in a legal contéxfalls within the purview of

sociolegal studies?!

A sociolegalresearch perspective an approacto the study of law that covers the theoretical prattical
analysis of law as a social phenomef®bRonald Dworkin belongs to the class of scholars who proposes a
socioscientific/legal approach to the study of law. The scholar expresses a paricipanty i e wp oi n-
study of law thus,

We need a social theory of law, but it must be jurisprudential just for that

reason. Theories that ignore the structure of legal argument for supposedly

larger questions of history and society are therefore mrvéhey ignore

guestions about the internal character of legal argument, so their explanations

are impoverished and defective, like innumerable histories of mathematics,

whether they are written in the language of Hegel or of Skittner.
The preceding quotation demonstrates that Dworkin believed in going beyond the theoretical study of la
Disputes about law do not concern what the it what the law ought to be (he calls such disputes, the

6 s emant P*musingnedisgodtletso gauge opinions omcitementto hate or violencehis practical

aspect augments the theoretical discussion. Kramer implied this congiustating that @erson who wants

“Mark Van Hoecke, O6Legal Doctrine: Which Method(s) for W
of Legal Research: Which Kind of Method for What Kind of Discipline? (Hart Publishing 2011) 6.

“ Mark Van Hoecke, O6Legal Doctrine: Which Method(s) for V
Methodologies of Legal Research: Which Kind of Method for What Kind of Discijlfae?Publishing 2011) 7.

°Terry Hutchinsond i6rDozawn nWdt kRiersse pRessirciweihallyin LB{Rauttedga 20{3k d s
7- 8.

Fiona Cownie and A#wtlhgany SBuadresy, A6Sbail benge to the Doc
Mandy Burton (edsResearch Methods in LajRoutedge 2013) 34, 35.

52 bid

53Ronald DworkinL a w6 s  (Haryaid Urversity Press 1986) 14

541bid 45.
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sufficient exposition ofhelaw will espouse basic patterns of legal reasonagound judicial argumentation
with practice®® and incorporate other methods in the study of Iais.no wonder that Dworkin posits a theory

of law that is typically libereand moral

4.2. The Libeal Theory of Law

AOur constitutioniti sidaanchwnrded iikre i**dt draw, pr a
The quotation above sums the essencef Dworkind theory of lawlLawisthe6 be st mor al i nt
existing practices of justifymthe coercive power of governments against their subjects; law is therefore ¢
subset of politics whi c¥lInTakingRights Seriousl§§ Dworkin dseussesse t
the general theory of law which begins with critique of legal faism, especially thepositivist model
presented by H.L.A. Hart. The legal positivists maintained a strict separation of law and morality, whil
arguing that law is both a construction of social facts and an object of scientific knowA&dgeo r k iankd s
on | egal positivism Wagpreserihgaduahtheorg af BnwDworkih arguisthan i |
theanalyticelement enumerates conditions to be met for law to exist whileditmeative componeraspires

for what the law ought to be (which includes the behaviour of legal institufibHg) also attackpragmatism
andnatural law theoriestating thajudges sbuld interpret law to serve fairness ahe best interest of the

community®? Dworkin rejects both positivist and pragmatic theory of law and adopts a third 4b@ogs

integrity.Lawis , fAan i nterpretative ac c olagalrights$erioasfyadspt i t L
Matthew Kramer, O6Al so Among the Prophets: Some Rejoinde
Canadian Journal of Law and Jymigdence 55, emphasis mine.

%Ronald Dworkin 6The Moral Reading and t he MaDelberdatitear i an

Democracy and Human Rightgale University Press 1999) 81 at 90.
57 Stephen GuesRonald Dworkir8 ed (Stanfed University Press 2013) 12
8 Ronald Dworkin,Taking Rights SeriousfiHarvard University Press 1977).

®Gi orgio Pino, O6Positivism, Legal Validity, and the Sepa
Philosophy of Law 190, 19293, In this work, | have no intention of doing a detailed discussion of legal positivism as that will be
a deviation from my main project but just to mentioghlin

have to acknowledge he di fficulty of di bileaxmusgingtigenaoneanetslofilegad mositividh ought s
thoughts and teachings

60 Stephen GuesRonald Dworkir8 ed (Stanford University Press 2013) 27

61 Jules L ColemarTaking Rights Seriously6 California Law Review, 886.

62 Robert Justin Lipkin, Constitutional Revolutions: Pragmatism and the Role of Judicial Review in American Constitutionalism
(Durham, Duke University Press) 77, 78.
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at searching for right answers to constitutional disptités.t h e s cview, Ipesitivisi; takes right
seriously but is unable to proffer right answers to legal issues, pragmatism on another hand, is more likely

identify morally right answers to legal questions but law as integrity combines both appréfaches.

The State must safeguard the personal autonomy
and r ésdhpegh teasoned debate (and déstesicy) of the law by public officials. Dworkin proceeds
from rejecting law asneredescriptive propositiothatconstititesé p | a i .6 Lalv acptais facts are past
decisions bylegal institutions, city councils and couffsFor instance, if the lawtipulates that immigrant
students must own a biometric resident card, then that is the law so questions about that law can be obta
from where the records of the institution are kept. For Dworkin, grounds of law can either be on, plain fac
as recordd in 1) as stated above and, 2) originating from plain historical Hodaw is not jusiplain fact

but encompasses interpretative understanding of law that is evaluative, comprising of what makes the mo
moral sense of the practices in a legatey® Under this judicial systemetjalactors judges and lawyers
have ideological disagreements over wihatis and the criteria that apply in determiniggounds of lawf®
Interpreters of the law shoutbereforestrive for what is fair angust, and also take cognizance of connected

events while also accounting for remarkable differeri¢es.

Dworkin identifies three categories of law; first, law as a distinct and complex social institution that may b

societyds instrument for oppression. Second, | &

53Robert Justin Lipkin, Constitutional Revolutions: Pragmatism the Role of Judicial Review in American Constitutionalism
(Durham, Duke University Press) 77.

64 Robert Justin Lipkin, Constitutional Revolutions: Pragmatism and the Role of Judicial Review in American Constitutionalism
(Durham, Duke University Press),778.

8 Stephen GuesRonald Dworkin3™ ed (Stanford University Press 2013) 28.

%6Stephen GuesRonald Dworki3e d ( St anf ord University Press 2013) 29. D
premisesthat positivisthad pure distortion of |l aw as consisting of 6
meaning of law would be thestical. Rejecting law as social fact, he argues that law is interpretative and that in the science of law
the disagreements concern criteria of legality, which borders on interpretation and not on empirical facts. Law doestraft cons
social fact. See Mi | os Zdravkovichi sa@gTreomeatti calbout Lawb (
http://ojs.ius.bg.ac.rs/index.php/anali/article/view/35A8¢essed 2@ebruary2020.

67 Ronald DworkinL. a w6 s  (Haryaid Ursversity Press 1986) 7.

68 Stephen GuesRonald Dworkir3 ed (Stanford University Press 2013) 31.

69 Stephen GuesRonald Dworkir3 ed (Stanford University Press 2013) 31.

“Mi chel RDwenkiehdand the one Law Principle A Pluralist C
363. Revudnternationalede-philosophie20053-page3 6 3. ht m. Accessed 6 February 2020.
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antecedent, that is, those lawseted by law makers or settled by judges. Third, a source of law that emanate
from rights, dutiespowers,and social relaton®wor ki n r el ates to this aspe
to distinguish between propositions of law as a social ingitugind propositions about laws or legal rdfes.
The government has responsibility to recognize and enforce through the court such rights and duties. T
model of enforcement is not synonymous with Justice Holmes view of legalirighitschthe sovereig acs

upon the express will of the majorifpr instancep wi t hhol d | i berty and p’f ope
Law justifies holding back or enforcing state coercion which a responsible government consngrieying

such powerg?

Ronald Dworkn has argued for a theory of law and free speech embedded in personal morality, leg
justification and political legitimagy* notlaw engraved in the hands of the sovereign whose duty is to unleast
the power topunish’® The moralreadingis aboutthe m@eni ng of t he nat atheorny about t i
whose view of what it mean® muBawrbki macs ewit eevd, btyl
be hijacked by any group of people, neither judges, nor the sovereign or government but wblikethe
community by their practices and histodydges nevertheless hold a unique role in having to adjudicate case:

in the legal community, this is the focus of the next section.

" John C Vlahoplus, 'Understandibgvorkin' (1993) 1 Geo Mason Indep L Rev 153, 163

2 plexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudence: A Historical Perspective on the Power
Hate Speech' (2000) 40 Santa Clara L Rev 729, 767. Tsesis here points out dlisiseittea of what legal rights meeamsoncept

of law based on the sovereign having the ability to rule by force.

73 |bid

74 John C Vlahoplus, 'Understanding Dworkin' (1993) 1 Geo Mason Indep L Rev 153, 157

5 Alexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudence: A Historical Perspective on the Power
Hate Speech' (2000) 40 Santa Clara L Rev 729, 767. Tsesis comments on Justice Holmes view of law in contradistinction v
Dwor ki nds

“"Ronal d Dworkin &é6The Mor al Reading and the Maj ®elibetaive i an
Democracy and Human Rightgale University Press 1999) 81, 91.
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4.3. Theory of Adjudication

Dwo r k i aryoosadjudicagionboarders on how a judge reads a text of the law. This is pivotal to the First
Amendment provision, regarded as an abstract provision that is given relevance or meaning by judges thro
adjudicationand interpretatiorHe creatsa colossal ad rigorous justificatory theory of judicial adjudication
that withstands the test of timehich Pannick described as sophisticatedieran states categorically that

any meaningful argument agaie§t udge ds use of et hi csDworkimceeds ¢

Dworkin discussed the adjudicat i oniswhHere berlad odit the t
ideal duties of judges (what they ought to do) and the function of judges (what they really do). He use:
hypot het i c arbpresertauperhumagusige with @xtraordinary skills and knowledgbose duty

is to formulate éa politiealsandgmbegl sragh®n,
Hercules, will gauge the ruling theory of law that will beuadg to the rights to apply in reaching the best
possible decisiof? This task is accomplished by the highly talented judge (Hercules) through application o
precedents in hard casdsidicial decisions, according to Dworkaffect a great deal of people America

and other jurisdictionbecause the lalwecomesvhat the judges stipulate. Adjudication is essentially how a
judge reads a text of the law and fashions the appropriate blend between interpretative freedom and
constraints imposed by the téDworkin submits that there is a moral dimension to any legal action and a
risk of an act of public injustice where a judge decides who shall have what and who has beh&¢&amivell.
the scholar, if the judgment is unfair, a moral injury is inflicted on a member of the community because tf
convicted person has been stamped outvésl@or®The i njury is substanti al

claimis turned away fromcaur or a defendant | eaves witdh an un

" David Pannick, 'A Note on Dworkin and Precedent' (1980) 43 Mod L Rev 36.

"8 Francis Kieran, 'Duelling with Dworkin: Political Morality in Constitutional Adjudication’ (2006) 6 U C Dublin L Rev 30, 31.
7 David Pannick, 'A Note on Dworkin and Precedent' (1980) 43 Mod L Rev 36.

80 David Pannick, 'A Note on Dworkin and Precedent' (3980Mod L Rev 36.

81 Dennis Davis, 'Dworkin: A Viable Theory of Adjudication for the South African Constitutional Community' (2@

Acta Juridica 96, 97

82Ronald DworkinL. a w6 s  (Haryaid Ursversity Press 1986) 1.

83 Ronald DworkinL. a w6 s  (Haryaid Urgiversity Press 1986) 2
84Ronald DworkinL. a w6 s  (Haryaid Ursiversity Press 1986)21
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Dworkin would have been signposting in this instance, the attitude of the Court, in not attaching muc
significance to the derogatory speech against racial and religious minorigs&reimdenburg, Snyder, R.A.V
among others. It is not arguable that someone who advocates a return of Jews to Isreal or blacks to Afric
church members carrying | arge posters at the f
enemywdw wWiYlol go t o h e lsdldé@Erswllfeava subsfamtial enmtionakinjudyershdrm to

the recipients of such speech when the victims are turned away by the Court. It is surprising that Dwor}
alludes to the undesired stigma that a litigahbwlid not obtain justice from the courts would suffer though
he opposed derogatory speech regulation. This writer is of the view that Dworkin misapplied his own thec
and failed to realize that conclusion. Jeremy Waldron took on Dworkin in his Boekarmin Hate Speech

that it is not possible to take Dworkin seriously on his legitimacy and free speech argument. However, if
Dworkin had lived to this present time in America, he would have probably improved or qualified some of hi
liberalt eachings on free expression. A more detaile

later in this chapter.

The duty ofJudges should include assessing and applying competing rights in court for which one party h
a right to win at the rd 2° Judges howevetteploytheir moral and political opinions in adjudicating cases.
Dworkin rejects the view than hard casegudgesemploylegislative discretion while deciding for one party
over anotherthis idea, be argues is incompatible to demmog because judges should not be involved with
law-making® Denvirin support of the above viewpintsoutthat the controversy over the correct model for
the United Statesc onst i t uti onal adjudication i s be&dawteiewni
position. The writer states that the passivist model warns the Supreme Court of the nightmare of judc
duplicating the work of legislatures while the activist enjoin the court to move towards protecting individual
and groups that are powerldssdefend themselves in the power polititke judiciary should stay engaged

with interpreting what the clauses of the constitution rfeating also the correct approach to interpretation.

85 David Pannick, 'A Note on Dworkin and Precedent' (1980) 43 Mod L Rev 36
86 David Pannick, 'A Note on Dworkin and Precedent' (1980) 43 Mod L Rev 36



4.3.1. Theory of Interpretation

The above intenprébawtieess acmmond appears to be
certainty for how can a future lawless action be determined? What about speech capable of producing I
term lawless action as in Nazi Germany and Rwarid&?First Amendment cgiires constructidi which is
demonstrated in the words of Rogow as he recounts his experiences at the Supreme Court thus

Forty years of lawyering, nearly 400 reported cases, and more than 40

major First Amendment cases have brought me closer to usieirsg

why the 44 words of the First Amendment cause such ferment. More than

800 Supreme Court decisions address First Amendment issues, and most of

them are unani mous. édi fferences in politica

philosophy, differencethat are often exacerbated by the historical period in wheeh

cases arisé&
The quotation above is in consonance with D%®ork
that takes into consideration the history and political practice synonymous with the people and so;

éthere must be an interpretative stage at wh

on some general justification for the main elements of the practice

identified d the preinterpretive stage. This will consist of an argument

why a practice of that general shape is wonrsuing ifi t | s ébut

it must fit every aspect or feature of the standing praice.
Interpretation finds a language that fittingly discovéues ¢ontent of what the framers of the constitution had

in mind when drafting the words of the constituttdrccording to Dworkin, moral reading turns judges into

philosophetkingswho impose their personal convictions on others by finding the best moral principles of

87 Lawrence B Solum, 'The Interpretati@onstruction Distinction' (2010) 27 Const Comments 95, 96. Solum in this article draws
the interpretatiorconstruction distinction. Interpretan discovers the semantic content of a legal text while construction is the
process that gives a text (such as the provisions of the First Amendment) legal effect (either by translating thenieauiis¢gic

into legal doctrine or by implementing the te®olum argues that legal theorists must distinguish between the two concepts to
enable legal theorists to clarify the nature of important debates.

8%Bruce S. Rogow, OA First Amen dDefemding Connieatdry on the Rdinsndnpent th&® u s s
First Issues and Cas€kawrence Erlbaum Associates Publishers 2005) 140, see also notes 5 (chapter two).

8 Barbara Baum Levenbook, 'The Sustained Dworkin' (1986) 53 U Chi L Rev 1108, 1111

%0Ronald DworkinL a w6 s (HanpaidWniversity Press 1986) 66.

Ronal d Dworkin 6The Mor al Reading and t he Malelbberatitear i an
Democracy and Human Rightgale University Press 1999) 81,-88

11¢€



equal status for men and womBrConstitutional interpretation must go beyond the intenheffounding
fathers, that is, to protect the free expression and criticism of the affairs of the goveftiroe@workin,
ministers of the law must not regulate speech because that will be contrary to the intent of the founders. T
probably influencewor ki nés work who though he did not s
evolving law as integrity. The judge must interpret and or construct the text to reflect integrity irrespective
subjective political convictions but will rely strongly @ore moral principle&* Engaging in interpretation
entails the theoretical task of incorporating the law into a jurisprudential nsodwldel clearly fleshed o#f.
This excludes value skepticism or subjectivity which leads to the court revertingrajtrity will, expressed
through the legislatur®. This in my thinking would have been what Dworkin had in mind when he wrote;

Law cannot flourish as an interpretative enterprise in any community unless

there is enough initial agreement about whatpices so that lawyers argue

about the best interpretation of roughly the same data. That is a practical

requirement of any interpretive enterprise: it would be pointless for two critics

to argue over the best interpretation of a poem if one hasih the text of

iSailing to Byzantiumo and thether the tex
Another way of representing the above passage especially in relating it to interpretation of free speech ce
in court is that judges or lawyers ought to relysome set standards instead of utilizing a relativist approach.
For instance, the Supreme Court Justices of the United States are nine, Dworkin is of the opinion that
deciding cases of free speech that come before them, justices at least agree ehstam#asds and not base

decisions on subjective views of individual justices. This approach is what Tsesis critiéibeanms v United

Stateg’® that Justice Holmes doctrine in that case was premised on moral rel&fivismodel of principles

2Ronald Dworkin 6The MoialhrRaadiPngmaseéodt he MalelibdraiveH Ko h
Democracy and Human Rightgale University Press 1999) 840.

9 Robert JustirLipkin. Constitutional Revolutions: Pragmatism and the Role of Judicial Review in American Constitsiionali
Durham, Duke University Press.

% lbid

SMatthew Kramer, OAl so Among the Prophets: Some Rejoinde
Canadian Journal of Law and Jurisprudence 54

9 John Denvir, 'Professor Dworkin and an Activigteory of Constitutional Adjudication’ (1980) 45 Alb L Rev 13, 17.

97 Ronald DworkinL a w6 s (Haryaid Urgversity Press 1986)-90

98250 U.S. 616 (1919).

99 Alexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudence: A Histasgaickee on the Power of
Hate Speech' (2000) 40 Santa Clara L Rev 729, 733. See notekchiapter3 for Justice Holmes doctrine (dissent) in Abrams v
United States. Professor Tsesis further notes that Justice Holmes embraced the relativistic appltdashwiitings.
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ought o be established on morals that represent | a
individualistic views on justices of the Codff.The decision iflR.A.V v The City of St Paislinstructive here;

the court declared unconstitutionakpressions that were obviously bia¥d sesis affirms that Justice
Scaliadbs majority opinion in that case a-Semiicnc
speech® The decision in that case would have clearly been differemaftgroups if the Supreme Court
Justices paid heed to what cross burning in America symbolized and used it as standard of intetptetation.
Also, Brandenburgwas decided without considering the Hatevords used against the racial minimst
rather,th6Supr eme Court was more interested in disti:H
of violenced and o6t hose t eachi n®Similarly,anthelkokiacase, d o
though the court acknowledged the mental hardship the Nazi march would constitute to the Jews in Skokie
still struck down the Statute that would have prevented the harm that the Jewish minority would suffer if ti
march was to be conducted. Nonder Kramer opined that if officials in a legal system would adopt the

perspective of Dworkin in deciding cases, results will be different.

Rosenfeld regards Dworkinbs theory of i nt ewhptr et
isinterpreted n Aits best |l ighto and to Arestructure it
to become apparent in its best lightL aw concei ved as a soci al prac

engage in the interpretative constraantiand reconstruction of law to make it the best possible, and hence

channel it to i%Tshinsosptoijnuts tsiefeinesd tucs ebsudt t r ess t h

100 Kramer, 54

101 Alexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudence: A Historical Perspective on the Power
Hate Speech' (2000) 40 Santa Clara L Rev 729, 732.

102 Alexander Tsesis, 'The Empirical Shortcomingsirst Amendment Jurisprudence: A Historical Perspective on the Power of
Hate Speech' (2000) 40 Santa Clara L Rev 729, 738.

BRi an Dundon, O6Why does the Ku KIlux KI dlmelbeurn Crosses? T
https//timeline.com/whydoesthe-ku-klux-klan-burn-crosseghey-got-the-ideafrom-a-movie-75a70f7ab135?9i=3738c33e5c78
Accessed 4 February, 2020. Cross burning in America is associated with the Ku Klux Klan. It is a symbol of hate, intimidation
fear and violence in the South of America and beyond, including burning crosses before lyrtthakgnaan.

104 pAlexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudence: A Historical Perspective on the Power
Hate Speech' (2000) 40 Santa Clara L Rev 729, 737. See also notes 216, 217 & 2183jdoapier hate words and speemade
against outgroups. See also notes 204 in chapter two for more on Brandenburg.

Mi chel Rosenfeld, é6Dworkin and the one Law Principleg: A
363. Revudnternationalede-philosophie20053-page3 6 3. ht m. Accessed 6 February 2020.
106 |bid
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interpretative project rests on the rule of law that ensures fairnesst6aadl againsghe majoritarian premise
that presupposes that oO0fairness6é depends on a
support that speech should be uninhibited (including hate speech), it should be accepted by all. The individt
affectedby such speech will find life unsupportable in that system. Denvir citing Bickel, opines that it is the
responsibility of Government to provide enduring basic values and not just material welfare of€ftizens
Dworkin adopts a theory that is protectivieiredividuals rather than the majoritg, model that is expedient
for outgroupdor hewrites

The constitutional theory on which our government rests is not a simple

majoritarian theory. The Constitution, and particularly the Bill of Rights, is

designed to protect individual citizens and groups against certain decisions

thatmajority ofcitizens might want to makeven when that majority

acts in what it takes to be the general or common int€f%est.
In America, the law on free speech is basycathat the justices say it is and the Supreme Court can potentially
overrule other decisions of government if such laws are contrary to the Consfittfr@m. example, the
Communication and Decency Act (CDA, 1997) and the laws enacted by the City oP&alintvhich were
both struck down by the Supreme Court on grounds of overbreadth and as contravening the First Amendn
free speech law are cases inpointHéf8or k | ends support to this vie
decisions, especiallyné ones clouded with controversy go beyond the will of individual justices but embrace

the understanding of the.8l Constitution!? Bork further states that the Supreme Court in protecting the

rights and | iberties of tvaleechoiess thitae attribinen to lthd founding a

john Denvir, 'Professor Dworkin and an Activist Theory
referring to the work of H. Hart published in 1977tied 6 Ameri can Juri sprudence Throug
Noble Dream, 11 GA. L. Rev. 969, 989.

penvir, 17 Quoting the work of A Bickel, 06The Least Dan
109 Ronald Dworkin,Taking Rights SeriouslyiHarvard University Fess 1977) 132 3 3. See al so Kermit L.
Wordso Kerdnidi di.alHaRdvyi ew in American Constitutional Thec
Court (ed) (Routledge 2013) 189.

110 stephen GuesRonald Dworkind ed (Stanford University Press 2013) 20.

InLawd s ,Bwaqrkinviews the Unite@tatesSupreme Court as famously important and have the last word undoubtedly on
issues of free speech. The decisions of the Court can leaddiations,and he cites an example with the decision of the Court in
1954 that no State has the right to segregataby in public schools that led to a social revolution that surpassed any political
Institution, 2.

111 See also foot note 77 and 83 of Chapteséd.
112Robert H Bork, 'Neutral Principles and Some First Amendment Problems' (1971) 47 Ind4.J 1, 3
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fathers of the c¢ o¥%dadar Dwouin,ithe choices might invdive vague oonstitagtional
standards. These standards raise controversies about interpretation especially in pratectiogls,but the
scholar argues that textual vagueness does not require interpretation i‘id#ibugh there exists a right

answer in every hard case.

4.4. Right Answer Thesis

Dworkin presents a compelling view that there is always a right answeeny leard case or complex legal
guestions. He first draws a distinction between hard and easy cases. Hard cases refer to those cases i
Owhere there is controversy in the value judgme
law where the issues faced byusigeor a | awyer are cont e ntAhardicssea n d
gives rise to arguments about the veracity of a proposition that may not be settled by alluding to plain fa

that determine the issue undkspute!!®

The idea of right answer thesis flows from his disenchantment for skepticism and that the right answer is ms
possible through legal argumentation that excludes cynicism or disBéliéfhen a case is brought to the
court in which judges havno existing or applicable law (clear answer) to the issue before them (hard case
Dworkin arguegthat there is always a right answer to such cases especially in developed legal systems.
scholar excludes the consideration of there not being a nghtea and that such assumption is belligerent to
the right answer he defen#$.However, Dworkin does not state how the right answer can be obtained anc
seemed to contradict himself btating

Even if in principle, one best theory of law, and so one agktver to

to a hard case, that right answer is | ocked
i naccessible to | aymen, | awyers and judges &
demand that a judge seeks to find the right answer, even if there is

one, because hisanswerismor e | i kely to be right than any

113 Robert H Bork, 'Neutral Principles and Some First Amendment Problems' (1971) 47 Ind BJ 1, 3

114 Stephen GuesRonald Dworkind™ ed (Stanford Universityi@ss 2013) 20.

115 Stephen GuesRonald Dworkind™ ed (Stanford University Press 2013) 40

116 |bid 40. A plain fact view of law holds that law can be identified by reference to what is acceded to by a specifisdrgeoup
social or empirical facts accepted the group as law.

17 Ronald Dworkin,Taking Rights SeriousliHarvard University Press 1977) 2289.

118 Ronald Dworkin,Taking Rights SeriouslHarvard University Press 1977) 280.
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and because there is no way to prove that his is the right answer gveA'ff

AcloselookaDwor ki n6s ismtrehlly a debiad butean affirmation of a right answer. It is evident
that Dworkin adpts the position thgtidges do not make laws because every legal question raised already he
a right answer, through discovering the facts and the rights of the parties involved in thé tteséurther
states that in every legal proposition, them lasivalent concepts; one is either liable or not liable of a given
concept of law?! For instance, Mrs. X is liable in damages to Mr. Y in the amount of $1000 for slipping on
her icy sidewal k an dwilbshak bekvalid gvithduti tlree sirnme sses 6d o T
propositions of how things are in law rather than a statement about truth and'#alBlitgy are affirmative

action statements which are not descriptive but expression of what the speaker wants the &t to be.

Janzen criticizes Dwari n6s exampl es above as defeati st on
allowance for the veracity of the propositions of settled law. The second are based on a principle of law |
have elements of an undefined law and therefore cannot have angyver as proposed by DworkffiThe
guestion to ask at this juncture is, is there also a right answer to every free speech case and how can that
answer be attained? The answer to this questio

thesis seems unrealistic but irgsting and does not seem to align with his other theories in principle.

4.4.1 Free Speech Thesis

l ronically, Dworkin did not favour hatisthepncave c h
pay for the legitimacyf our enforcing certailaws thahatemongers oppo&ed'?® For Dworkin, if we want

to ban laws against discrimination, for instance, it is important to allow open discussions about such laws |

119 Ronald Dworkin,Taking Rights SeriouslHarvard University Press 197230.

120 Jacob Paul Janzen, 'Some Formal Aspects of Ronald Dworkin's Right Answer Thesis' (1981) 11 Man LJ 191.

121 John C Vlahoplus, 'Understanding Dworkin' (1993) 1 Geo Mason Indep L Rev 153, 157.

22See these examples in Ronmd d( IDWHO2)k i N, Croilll@dve aals |l ma weirrpy el
22Ronald Dworkin, O6Law as Interpretationd (1982) 9 Critiec
24jacob Paul Janzen, 'Some Formal Aspects of Ronald Dworkin's Right Answer Thesis' (1981) 11 Man LJ 1993. 192

125 JeremyWaldron,The Ham in Hate SpeedfiHarvard University Press 2012) 174. See also Evan Hare and James Weinstein (ed
Extreme Speech and Democrgcpx f or d Uni versity Press 2009), I n Dwor kinbd
everyone in a democracy to be given a voice to air out their opinion, fears, tastes, presuppositions or prejudices and ideals

12¢



citizens want to express their support for discrimination in that ma?fiee makes itlear that the minority
deserves to be protected but he regards the arguments of proponents of hate speech restriction as exagg
or even absurét’ However, Dworkin believed interestingly theteryoneshould have a voice in the

polity to expresstai r opi ni on, such freedom to express u

agentsd rather tHR&n justd passive victimso

Dworkin engages on freedom of speech within the scope of how Americans possess the ethical right to d
the law!?° In a democracy such as theJ citizens have a moral duty to be docile to all laws regardless of
their wish to have some of the laws chan&@dror Dworkin, right consists of power relations in different
contexts.

In most cases when we say that somdoes a 06 freegpedctd t o é

we imply that it would be wrong to interfere with his doing it, or at least

that some special grounds are needed for justifying any interference. | use

this strong sense of right when | say that you have the right to gpand

money gambling, if you wish, though you ought to spend it in a more worth

while way. | mean that it would be wrong for anyone to interfere with you

even though you propose to spend your money in a way that | think is Wtong.
The statemerdibove actually makes a distinction between someone having a right to do something and tt
person being right in the action being performed. In other words, a bifurcation ought to be made betwee
personds guaranteed an adoing what is tright€® This aappears @ dechnidala t
distinction and simply would mean in my thinking, that a person being guaranteed right can still be used ir

way that is wrong or right depending on the choice one makes. | will come back to this inchaater.

Dworkin succinctly and clearly stateghius.

126 Jeremywaldron,The Harm in Hite SpeeckHarvard University Press 201274

127 |bid 174, 176.

128 |pid 175, Dworkin made the statement in the forward to Hare and Weinstein, eds., Extreme Speech and Democracy (Oxf
University Press 2009)-i.

29 vana Tucak, 0 An al ylsd2811) dura: A Peese TudomanyedyeteS pAlaen dogtudomanyi Karanak
Tudomanyos 132.

By vana Tucak, 6Anal ys (2611) dura: A Peese Tudomanyedyetes pAae dojtddomanyi Karanak
Tudomanyos 133.34.

Bl Ronald Dworkin,Taking Rights Seously(Harvard University Press 1977) 188

BKarmen Erjavec and Melita Poler Kovacic, 6You Dondt Und
Sited Comments (2012) 15 Mass Communication and Society
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There is a clear difference between saying that someone has a right to

do something in this sense and saying that I

to do, or that he doeosemayhavétharghhgd i n doi ng i

to do something that is the wrong thing for him to do, as might be the case

in gambling®33
Dworkin points to the disparity between the right to do something and the rightwhbtléothe right not to,
hardly poses any difficultt he pr obl em i s when the o6rightoé i s
wrong for a person to act in accordance with his beliefs or conscience. For instance, the example giver
chapteroné®*Dy | ann Roof d6s statemewomehaantdi arei takimeg
emanates from his deeeated belief that his victims were indeed worthy of elimination because they were
6intrudersd who had no right to be in existence
altogether. For Dworkin, the moral right of citizens to violate the law stems from Americans having
fundamentatights against their government, moral rights converted into legal rights by the constitulion.
will therefore be wrong for the statedeprive individuals in the state of these rights, for example right to free

speech, even if that right was used to destroy rather than to build. Dworkin seem to be oscillating between

extremes here.

The state must justify actions inhibiting the freedoms of their citizens. Freedom of speech is exercised aga
the government in a strict sense so that government cannot inhibit speech even if majority will gain from t
restriction. According to Tucakt does not mean that the state is unable to prevent a catastrophe. Dworki
reasons that a person in the American Legal sys

unfairly tramples on the rights of that person.

In essence, Dworkins ar guments on fr ee s peec h-censorshipoftsmeech a i

stemming from the provisions of the&J Constitution, however, those who attack sregulation of hateful

133 Ronald Dworkin,Taking Ridts SeriouslyHarvard University Press 1977) 188.
134 Footnote 24 Chapter. 1
¥l vana Tucak, O6Analysis of Freedom of Sp esbdgtuoman?iKardndk J |
Tudomanyos 13334.
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speech cite the constitution, this then amounts to circedeoning®® and a resolution may not be in sight yet.
Dworkin was not an originalist that believed that the wordings of the first Amendment stick to the intent c
the drafters3’ Indeed, if he was, then his interpretation of the U.S. Constitution as anshibuld reflect
morality and all his theses (such as law as integrity, right answer thesis, interpretation among others) collap
Therefore, Dworkinds whole writings and ar gume
America, imperative. Will restate again here that regrettably; this was a conclusion that this reputable schol:

failed to realize.

Dworkin is undoubtedly a liberal and moral theorist in justifying freedoms provided by the constitéition.
Ni ckel poi nts o0 edom of spedch tbeary Is kitilitari@ns andf unadble to proaidgood
framework for o6alternatives and a¥ Nickehappears to takec e
Dworkin thesis on hate speech censorship in isolation instead of reading the schaldrdlistic manner.
This researcher thinks that Dwor kinds work oug|
speech theory from his other teachings |l ead to
thesis makes hate egpch regulation in Americasane qua norior reasons that will be discussed in the next

section.

136 JeremyWaldron, The Harm in Hate Spee¢Harvard University Press 2012, 181.

37| mean here that originalists insist that the words of the First Amendment carved in absolute terms must not reguldfe speec
Dworkin argues in his legitimacy theory that inhibiting citizens was not right because it casts aspersion on a proagsy reache
everyone in a democracy, is this not a contradiction in terms for him to be proposing law as integrity?

B9 vana Tucak, 6Anal ysis of Freedom of Sp ees dogtddomar®ioKaranak J L
Tudomanyos 135

139 James W Nickel, '@orkin on the Nature and Consequences of Rights' (1977) 11 Ga L Rev 1118,11P18
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45 Making Hate Speech Censorship Imperative

Discussion on regulation of speech in America seem to exclude the equal protectiotf‘dassevates
hateful speech over equalit§ The debate has also been carved in absolute terms by3hgugreme Court
whose approach is to protect speech at all costs including the most vile and vatdglsie scholars who
advocate for hate speectnsorship in America and those on the other side of the divide seem not to come
consensus, Gould opines that legal scholars and European legal theory, including those on the liberal left,
agree that Waldronodos hemsseitaw 0 nt he ftihres tmotsh ataclrreq
opposition to hate speech censorshiiflGoul d and Wei nstein who acknowl
arguments on hate speech ban attempt tpasitiodsresté'r e d
Dworkin defended the right to free expression and argued agains¢golation of speech based on its scope

being a measure for determining political legitimacy in a demodfacy.

Political legitimacy may be summed up as a process ghrathich rulers are given power to enforce laws
coercivep}**or put in another way, oO6conditions that ¢
political entity14’ Political legitimacy is attained when those who are opposed to a particuléatlegi$ for

instance, hate speech) are allowed to express their views however foul and hateful such exjfession

140 SeeFootnotes 38 and 41 of Chapter one.

141 cedric Merlin Powell, 'The Mythological Marketplace of Ideas: R.A.V., Mitchell, and Beyond' (1995) 1Bkakletter L J

1, 5. See decisions in RAV

142 Cedric Merlin Powell, 'The Mythological Marketplace of Ideas: R.A.V., Mitchell, and Beyond' (1995) 12 Harv Blackletter L J
1, 2.

“WRebecca Ruth Gould, o6ls the O6Hated drmnHatnhe PDweedkh nt hae
(2019) 10 Jurisprudence 171.

1441bid. See also James Weinstein, 'Hate Speech Bans, Democracy, and Political Legitimacy' (2017) 32 Const Comment 527, !
the writer noted that Jeremy Waldron advances the mostrhdwegument against hate speech bandcredited with properly
criticizing Dworkin and himself for not properly defining what they meant (Dworkin and Weinstein) that hate speech reguiation
deprive antidiscrimination laws of their legitimacy.

“Thewor k will derail from the objective of this researche
is presented herderemy Waldrorthoroughly responded@wor ki nd s | e g intis 2082yblicationghe Heemin
HateSpeech Dwor ki nds ar g yustification ot retesperch segutation raged on two types of-léegpressions

of racial hostility, religious hatred etcetera) on the one hand, and the laws supposedly evolved to protect the peoptevier wh
eract hate speedaws (aws against violence, discrimination etc). See Waldron, at p 78. Alexander Browparsussiverticle,

'Hate Speech Laws, Legitimacy, and Precaution: A Reply to James Weinstein' (2017) 32 Const Comrtmok 689)workin
Weingein and otherant e nsor shi p senti ments and defended Waldronds p
146 Weinstein, 533 referencirghristopher Wellmarl.iberalism, Samaritanism, and Political Legitimg¢96) 25 PHIL & PUB
AFF.211.

M7 Weinstein, 23234.

148 JeremyWaldron, The Harm in Hate Spee¢Harvard University Press 2012) +1&9.



Essentially, Dworkin claims that in regulating speech, we compromise the legitimacy of all other laws w
value in a legal system becauselshate speech laws deprive other laws of their legitimi&cgpecifically,
Dworkinds argument is that everyone in a democrt
that are eventually enacted into lat®$.Dworkin claims that upstream lawdestroy the legitimacy of
downstream landaws enacted to protect the people for which the former (upstream) laws are made. Brow
justifies antidiscrimination laws because they appeal to fundamentals of justice that no one can reasona
reject!>! Anti-discrimination or hate speech laws should be in place to diffuse the hard edges of illegitimac
in American society and also substantially mitigate race motivated hate ¥g@echlegal system replete
with racist expressions protected under the First ddneent!>3 These laws are used to curb hate that corrode
elements of shared equal status and dignity of members in the American S3detyshiffrin notes, in a
typical discriminatory society such as theSl) it seems apparent thantidiscrimination laws are in
themselves morally imperative> While it is not arguable that free speech leads to a better understanding o
problems in a society, negiscrimination is avalue that fosters peaceful-existence in a muhiacial and
religious society:>® The fair representation of outgroups including not chilling their voices in public debates

constitute an important element of democratic participafion.

Democracy is unlikely to thrive in contradiction if it protects free expressiorthardcompromises those

basic values on which its existence réstrree speech and vigorous debates shoultatenced against

1491bid 184. Waldron argues here that Dworkin assigns legitimacy a normative nomenralktwrés legitimate in a double sense;
either a political obligation to obey such law (usfogce to uphold the law) and that those for whom the law was made have no
obligation to comply to it because the law is illegitimate. For either of the meaning Dworkin had in mind, did Dworkimeaally

and believe what he was saying about legitimacy?

150 JeremyWaldron, The Harm in Hate Spee¢Harvard University Press 2012) 178.

181 Alexander Brown in hipersuasivarticle 'Hate Speech Laws, Legitimacy, and Precaution: A Reply to James Weinstein'
(2017) 32 Const Comment 53804.

152 steven HShiffrin, 'Hate Speech, Legitimacy, and the Foundational Principles of Government' (2017) 32 Const Comment 675
680.

153 petal Nevella Modeste, 'Race Hate Speech: The Pervasive Badge of Slavery That Mocks the Thirteenth Amendment' (2001
Howard LJ 311

154 Alexander Brown, 'Hate Speech Laws, Legitimacy, and Precaution: A Reply to James Weinstein' (2017) 32 Const Comment
599, 604.

155 Shiffrin, 680

156 Onder Bakircioglu, 'Freedom of Expression and Hate Speech' (2008) 16 Tulsa J Comp & Int'l 1, 13.

1573hiffrin, 680.

1580Onder Bakircioglu, 'Freedom of Expression and Hate Speech' (2008) 16 Tulsa J Comp & Int'l L 1, 2.
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hateful expressions that emanate from such discus®idari® holding inErbakan v Turkel?is instructive

here that democracy ifounded on tolerance and equal respect and dignity so that government can cens
speech that promotes intolerangs.already discussed in previous chapters, democratic countries and
international legislations recognise the need for a balance in pngtéice expression by regulating speech
likely to target racial and religious minorities. Therefore, a society that respects free expression is r
synonymous with one O6wher e t hé&Ylitds amsaciety thabmeasersstthe i
freedom to engage in such public discussions and debates against the necessity of restriction in partic
cases® A society that ignores the seeds of its own destruction may not be deemed ¥é#likymportant

to note that the question is how targets of racial and religious hate speech ought to be integrated into democ
societies in such a way that they haggial concern and respect as Dworkin postuléteeace and religious
hate speech should be denounced whenever and whatever time it rears its head up in a demoétatic sta
Dworkin and other opponents of hate speech ban fail to realize when speegieras diminishes the equal
moral worth of others because speakers are given leeway under the law to spew hate that clearly underr
fellow citizens or in Shiffrinbds words, these
suffering urer the burden of hate speech. Indeed, if race and religious hate speakers have their way, vict

will certainly not have equal stategtherin privateor in the public spheré&?®

159 Bakircioglu, 11. The US in protecting speech relies on its justification based on democracy, autonomy and truth and seen
invoke these continually with little limitations. The Court in Canada even though it follows$h€ddrt differ from US approach

in Reginav Keegstra chapter 1, notes 62 & 66, also in the statement of the Singaporean Judge, Richard Magnus i8, @bspter
306 is instructional here. See also chapteotes 312313, German and Britain on speech censorship.

160App no 59405/00 (ECtR, 6 July 2006)The European court held in thatcasethad [ T] ol erance and r es
dignity of all human beings constitute the foundations of a democratic, pluralistic society. That being so, as a matter of
principle,it may be consideredegessary in certain democratic societies to sanction or even prevent all forms of expression whicl
spread, incitepromoteor j usti fy hatr edPrésaUnig the EummpeanrCoua bf élunmamRigats, Eatts Sheet

on hate speech, February 208pk://www.echr.coe.int/Documents/FS_Hate speech ENGspdEessed 2 March 2020.

181 Onder Bakircioglu, 'Freedom of Expression and Hate Speech' (2008) 16 Tulsa J Comp & Int'l L 1, 2 referencing Kevin Boyl
O0Freedom of Expression and Restriction on Freedom ofnalExpr
of comparative and International Law)

162 | id

163 Thomas M Keck, 'Hate Speech and Double Standards' (2016) 1 Const Stud 95, 101.

164 Thomas M Keck, 'Hate Speech and Double Standards' (2016) 1 Const Stud 95, 101.
117.
165 |bid.
166 Steven H Shiffrin, 'Hate Speech, Legitimacy, and the Foundational Principles of Government' (2017) 32 Const Comment 67"
678.
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It is unarguable thanostfree speech doctrines allow some permissible restriction on sgpnessionsand

one cannbsay that such restrictions show disrespect for offiéiEhe doctrines permit government to ban
speech that advocate illegal acti§hgroup defamatiolt® fighting words’® true threat/tincluding several
other speech types and one scholar suggests that the merits of these doctrines do not show disrespe
citizens but evince disrespect for particular speech choice the citizen would like té’fakeertzv Rdert
Welch Ing!”3the court recognized that nasty things said about the plaintiff were unprotected while nice thinc

said about that same person were protetted.

It is not contestable that excessive control of free speech can render the right mesamragtesmocracy but
conflicts between rights and freedoms (such as free speech) should be resolved in a reasonabl® mann
Though the judiciary can set tests and criteria such as discussed in chapter two, doctrines set by the cc
should not ignorehte substantial harm inherent in hate speech and the values a legitimate society shot
uphold for citizens to have equal footing in alegalsys€&@.wor ki n6s ar gument app
significance cannot b e a ptpfllawes intagrty, dquakty asdctdkiod ista 6
cognizance the history of a people in deciding morally based laws that he vigorously tried to defend.
Dworkin is resurrected from death to address his rather extreme views -@emsnrship of speech, goj

back to the drawing board will be inevitable. Evolving a-ecensored morally based free speech law, will be
at best Osuspectd and in fact inconsistent cons
was serious about his meangmgd description of legitimacy of allowing any form of speech, then the argument

has a o6f r i g Wtaedits logig wilpapply £yerete éxdeptions to free speech.

167 Steven H Shiffrin, 'Hate Speedkegitimacy, and the Foundational Principles of Government' (2017) 32 Const Comment 675
676. See also note 2 chapter iree exceptions to free speech.

188 Schenchl United StatesChapter3 note 246.

189 Beauharnais v lllinoisSeenote 166 of chapteB.

170 Chaplinsky v New Hampshireote 183 of chaptes.

11 United States v Kelnatote 241 Chapter3.

172 Shiffrin, 676

173418 U.S. 323 (1974)

174 Shiffrin, 676.

175 Shiffrin, 676

176 Steven H Shiffrin, 'Hate Speech, Legitimacy, andRbandational Principles of Government' (2017) 32 Const Comment 675
678.

7Waldron182
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This chapter will be incomplete withosdmed i scussi on of D wothoutlegalfpasitivists s a

over the major function of principles over rules in judicial adjudication.

4.6. Rules, Policy and Legal Principles

Dworkin attempts to disprove Hartodés concept of
cases, laws are created by recourse to standards (principles and policies) and notforhdedifference
between rule and principle is a logical one because the former applies to facts of a case while the latter rel
to reasons for decisions readhn a case. For instance, a rule (that a will is valid if signed by three witnesses
and a principle of law (a man who murdered his grandfather to inherit from his wealth, may not profit fror
his ownwrongdoing, directs our attention, that in hard and simple cases, judges do not exercise discretic
but revert to standards rather than sif@ The theorist exalts the function of principles over rules. For him,
rules may beital, but principles have functional weight and value. A rule is incapable of incorporating all the
standards of law as no rule can assign sufficient weight to variousptes because it is through assigning
wei ght that recognition is §Injetisoningthe séparatiorhoblaw anda t

morality, he argued that principles are embedde

Dworkin makes a comparison between policy and principle affirming that judicial decisions generated &
policy offer stronger objections than those effectuated by principles dfi@mlicy decisions ought to reflect
thorough political process that considdierent interests of those involved to achieve accurate expression
of such interest. Dworkin illustrates the distinction between policy and rules with the 1889 &agg¥.
Palmer82 where a beneficiary (grandson) of a will killed the testator (geghdf) to accelerate his
inheritance. The court had no precedent for that case. The court although accepted that the will was v

(under the rule that it was executed accordingigned by three witnesses), held however that the grandson

178 Jules L ColemarTaking Rights SerioushRonald Dworkin (1978) 66 Calif L Review 885.

179 See Coleman for argument in this section.

180 Jules L ColemarTaking Rights Seriousl\Ronald Dworkin (1978) 66 Calif L Revie881.

BlRonald Dworkin, O6Hard Cases6 (1975) 88 Harvard Law Revi
182115 N.Y. 506 (1889).
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could not inhat under the will (the legal principle that a murderer is forbidden from inheriting from his
victim). This case undoubtedly established precedent for the statutory intent of the law makers as the cou
went beyond the plain text of the law to prevent lasuadity from occurring. Here, the court followed a rule
(in terms of its applicability, that played an indispensable role), and applied a principle, that seemed to g

weight and relevance to the case.

Dworkin sees policiea @ealostanbardeathaddsedsior
political welfare of the community while principles are standards of observation not because it enhances
social, political or economic status desired but due to them being recipe for fairdgsst@e!®3 Nalbandian
notes that for Dworkin, rul es, principles and ¢
valuable interests of members in the soctétyn another case the question was raised as to whether the cour
will allow itself to be used as an instrument of inequality and injusticklany writers concede that the
Supreme Court erred in its decisionfANV di d the court compr omi s-e D
commitment to the history of the people? This writergomanyother critics of the Supreme Court in this
case (a climax in hate speech case) to answer the above question in the affirmative. Dworkin is an optimis
proposing that there can always be a one right answer in every hard case. This thesisgdcddatiiandian
emanates from his critics of standards outlined above. Dworkin affirms that the law cannot be made only
rules but contain other standauislicies, principles inter alia and that while these standards are as salient a
rules in the legistive/ executive process, they differ in natt@n response to his critics about the unclear

distinction between rulgolicy, and principle, the one right answhbesis discusseabove emerged.

183 Ronald Dworkin,Taking Righs SeriouslyfHarvard University Press 1977) 22.

BE|] i se G. Nal bandian, ONotes on Ronald Dworkino6és Theory
185 Henningsen v. Bloomfield Motors, Inbl,J. 358, 161 .2d 69 (1960), a case of how a manufacturer ohaagdimit his

liability for a defective product.

¥E] i se G. Nal bandian, ONotes on Ronald Dworkinoés Theory
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4.7 Conclusion

Il n this chapter, we have attempted an explorat:i
while arguing that these provide convincing supportAmerican courts especially tf&upreme Court in
adjudicating free speech cases. In adogti D w o r k iperspectivdsthig thelsis aims to analyse the
conceptual significance of the doctrine of incitement in the light of propositions made by this seasoned schc
in constitutional development and theofhis chapter suggests that a solutiay be found for outgroups in
free speech cases if the Supreme Court can take onDoam@ r K i n 6 s mo r vehenddcidirng easgs r e
that are brought before it. Interestingly, the only case that the court applied the moral reading was decidet
favour of outgroup3®’ The chapter characterizes the moral interpretation as the eliminafion of gise fo
relativistic approach in adjudicatingses or in the practie of law, choice of principles or precedents and
knowing when to apply a rule and priple in arriving at the right answer in every hard cade next two
chapters draw out and describe the analysis of this thesis. As indicated earlier, chapters five and six are |
analyst and data driven. Chapter five discusses the practical and alofténivs of the First Amendment
incitement doctrine as it impacts the historically oppressed groups in AniEneahapteanalyses media
contents of speech and how these impaictorities and outgroups the American legal systerin using
online mediaoutlets, thechapter is an attempt to use representations of viewpoints in opinion discourse o
newspaper data gatherddte two chapters are strictly data driven andrésearcher critically exploréke

useof semantics and language in nawport, editorials, opinion pieces in the newspapers selected to asses
in the pursued analysis, if there exists any contradiciiothor consensus in legal doctrine and public
discourseTheanalysistypically assessasthe right to free speech as a piion of the lawandas practiced

is within the provision of the V& from medigperspectives and discourda conclusion, this chapter has built

a strong conceptual framework from Dworkinds t ¢
theFirst Amendment jurisprudence namely

that it is too formalistic

that it has not taken cognizance of the internet age as against the time of Brandenburg

that it is decontextualized
free speech tradition that is invidiously racist

O O O0OO0

187 See footnotes@above.
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It is against these frameworks that the next two chapters explore opinion discourse in online newspaper

Avrticles.
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Chapter Five

A Practical Approach to the First Amendment Incitement Doctrine

Introduction

The last chapter detailddwor k i modalé legalthesisandon how to interpret the lato ensure that judges
serve the interest of justice withof@vouring one group over another in a legal community. The dhapte
argued that censorship dangerouspeech is necessary Aimericansocietyfor outgroups to be protected
from harms| argued in this chapter that Dworkin erred in his defense of free speech abstdutisasons

that he could not defend law as intégrnd freedom while downplaying the impact of hate speech on racial

and religious minorities for that would be a contradiction in terms

The researcher in looking at themerous onlinarticles was reflecting on racial and religious minorities and
how they are impacted under the U.S. free speecht [Blne themes that were evident after coding were the
over permissiveness of the First Amendment, which admits all forms of speech including speech tt
necessarily incites violence against racial and iligiminoritiesThe amendment was passed and ratified by
Congress in the interest of minority population in the U.S. though the wording was not limited to that race b
to the whole country. It is no surprise that Matsuda and colleagues write that the First Amendment free
speech law equips racidiazis and liberals with a constitutional right to be racigtmendment 1, works to
trump the substantive meaning of the Fourteenth Amendmaat poptection clauséThe two main themes

that emerge from the data that this chapter deals with concern;

1. The encompassing nature of the First Amendment (almost all kinds of speech are protected)

1 Alexander Tsesis, 'Inflammatory Speech: Offense Versus Incitement' (2013) 97 Minn L Re¥44iA% sesis conducted
similar researcin which he investigated based on critique of the holdirfgdlder v Humanitarian Law Projec130 S. Ct.
2727), worthy of note is the scholars comment that the articles at the constitutional level did not distinguish betw&sh prote
speech that listeners find obnoxious and unprotected speech that lead to commission of violerftr@istdmladrew this
distinction in the in this article.
2 See book review by Watson, David Kemper. Constitution of the United States: Its History, Application and Construction.
Chicago, Callaghan, 1594
33Charles R Lawrenceetd,l nt r oduct i on &, Wardshkhat Woundyl@riticel Racea TheoAAgsaultive Speech,
and the First Amendme(Routledge 2018)15.
4 bid
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2. Words are powerful and can cause real world harms

Partiallarly, the data revealed high levels of antisemitic attacks by white supremacists and use of the inter
and social media to promote hate against historically oppressed groups. These themes will form

discussions in the two preceding chapters fivesaxavhich are thanalysischapters of this thesis.

This chapter discussesffect of broad protection of speech that continue to spiral into violence against
historically oppressed racial and religious minoritiesAmericaas presented by the articlassessed and
analysed The articlesanalysed addressed freedom of speech against thdrbpak racial and religious
minorities, particularly, African and Jewigtmericans. Many free speech scholars especially those in favour
of censorship have argued thize First Amendment cannot be discussed in isolation of historically oppressec
groups. These scholars opine that the U.S. constitution is racists as the same document that created the
amendment also enthroned slaveAlso antisemitic incidentsdve been on continuous increase across the
U.S. which stems from the persecution of Jews in Nazi Germany and has continued till date. | believe tl
any discussion of the First Amendment outside these contexts become, simply put, a cosmetic argurn
expurged of relevanceé The data analysed also revealed enormous degree of contributions to hate by whi
supremacist and the proliferation of hate speech on the internet. Therefore, the quest for protection t
excludes victi ms O ofracsts messages thahwdite supremacistsiprmoite rand ghe mod

of the spread engenders an absolutist position that is antithetical to the marketplace of ideas and the e

5> See generally Petal Nevella Modeste, 'Race Hate Speech: The Pervasive Badge of Slavery That Mocks the Thirteenth

Amendment' (2001) 44 Haavd LJ 311; Mari J. Matsuda al, Words that Wound, Critical Race Theory, Assaultive Speech, and
the First AmendmerfRoutledge 2018) and Alexander Tsesis, 'The Empirical Shortcomings of First Amendment Jurisprudence: /
Historical Perspective on the PowsdrHate Speech' [2000] 40 Santa Clara L Rev 729.

5SeeMariMatsudap Publ i ¢ Response t o Rac iWordstipNoend, Citical Race Meeadgsaulhet s u
Speech, and the First Amendmé@Routledge 2018)5. This was an angle that Dworkin so meticulously defended in histivark
interpretation of the constitution should incorporawtae tt
integrity. d See f oothedtedratical Fadewori3chaptdr ®2 Juree 1t Pré&sidentdBiden signed into law
Juneteenth as a national holiday to commemorate the National Emancipation Day for Blacks slavery and racism in America. .
Seung Sim Kim, 6Junet eeonft hS| Hiovleirdya ya f M aerrihe Dheghiagtheddodtontide 2021a c t i
https://www.washingtonpost.com/politics/juneteehtiiday-markingthe-endof-slaverybecomedaw-afterdecadesf-
inaction/2021/06/17/b3d5dbax#89-11eba7fl-52b8870bef7c_story.htmAccessed 19 June 202h.the East room of the white
house the president commethat great nations do not ignore their painful past nor walk away from the mistakes they made bu
rather come to terms with these mistakes so everyone can begin to heal and grow together. Wdlithberourts ignore this
historical epoch and also Jewish persecution in interpreting free speech cases?
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protection clause provided by the Fourteenth Amendrh&he Fourteenth Amendmein the concluding

part of Section 1, says that no one shall be denied equal protection under the law.

Thetwo themes aboverere then classified into other themesdfiectthe views expressed within thexts in

the articlesegarding the significanoaf the law and especially how law works in practice rather than in the
erudite scholarship of books and legal briefs or the detached world of the court room. These themes,
representeth mediatexts and contained in the doctrine of the cowdse clasified for better understanding

of the readems context, contentthe marketplace metaphor and the lethality of wodeéployed.Thus, in
assessing free speech cases, the Court needs to go beyond the normative principles to take into considet
the culural, historical, and existential realities of racial and religious minority groups.qtiestion this
chapter seekstoanswehisow t he Supreme Courtodés application
the advent of the internet) inhibit racialdareligious hate speech regulatiddefore attempting the answer to

this question, w pause here to discuss the strategy adopted for analjtsenexttwo chapters.

5.1 Analysis Strategy

After the researcher collated and saved all the articles on a computer protected password on Microsoft we
the coding began by assigning different colours to the labels. For instance, | assigned labels according to
comments on the types of spegebtectedcomments on the minoritpat are impactedommentongroups

who perpetrat@ate owiolence(alsotypes of slurs spewed out) ahdteful words used to mention just a few
The opinions, editorials, reports were studied as strings of words that prdeakeand meaningto the
research questions bearing in mind at this letredt words and meanings are not fixed and that as the
researcher, | must decode the meaning of certain words from the contexfsdddratyan opineghat
contents in the texts hia cohesive elements that links such texts to situations in the real®wiolthis extent,

the researchenustbe creative during the analysitageto alter the conventional meaning to buttress words

used to provide the context and cultural meaning of the texts in the articlested that opinions in the

” See Footnote 41 of Chapter one. See alsohhpter 4paragraph following footnote 26.
SFarrzaneh Haratyan, oOHaldl yXRHYyLds) o6F SCoanm d HiSmicaidadiBackleStianies g
IACSIT Press Syngapore 260.
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commentary of tharticles presenmnarratives or discourse on stortbsit occur at the timthe articles were
written which also reflect the writedscultural and personal value$he researcherelies on the semantic
contents of discourse articles to account for the argument in the opiniorapiéeds are coherently linked

to form a meaningful wholdn this work, during the analysis, | wateefy engagd with the researchhat
even though | knew that words can be controll ed

thedata todrive the analysis.

At this point in the study also, it was clear in my mind thotlngt this wadegal resarchand so | had to code,
categoriseéhemes and subthemascording tdhe semantic, contextua&iltural,and even historical meanings
of words or texts in the articles and thegtationship withdoctrine andhe applicationin practice.This is all
discour se anal ysi s -grammaticg anglysis of languade jn thé doaak phgsical, cognitive,
cultural, interpersonaland situationat o n t °@pinion discourse of newspapers can revkalcultural,

historical, political, social impadif thedoctrine ofincitement

5.2Framing Discourse inMedia Texts

As noted earlier, opinion discourse and editorials were gathered from two natankcal newspaperand

other google source¥he New York Time(NYT) has wide readership and is among the largest and most
widely circulated in the U.S. It not only ranks the second in the country but internationally among the fir:
twenty. It has won several prices in reporting and most of its staff were formerNdhise staff. For instance,
William Safire (editorial writer) worked as Pr e
W. H Bush and Ronald Reagands speech wpperand mddleT h e
classintellectuas and therefore considered as one of the most influential newspapers in thié i9.8lso
known to lean more to the left congressionalstate,and local elections but it has sometimes supported
republican candidate®n another hand, the Britannica delsed the/NVashington PogWP) as the dominant

newspaper in the \9. capital and one of the greatest newspapers in theTh& WP is known for good

Farrzaneh Haratyan, OHallydayodés FSL and Soci al Meaningb®6
IACSIT Press Syngapore 260.
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journalism it presents news neither leaning to the left or to the right. In other words, it is neithairridoer
conservative in news reporting though it tends to be more libEnal.local newspaper®,ittsburgh Post
Gazettewas established in the latefl&entury and is the longest serving newspaper in Pittsburgh area in the
state of Pennsylvania. The newappr is rated low in bias reporting aisdsaid to have shifted from a liberal

to a conservative newspaper. TRest and Courieris the oldest and largest circulating newspaper in
traditional Southern United Statesd a rightwing newspaper that has wory $ress awards and the
Presidentds Cup of Excell ence. 't i s publ ibasede d
on not only readership status but also newspapers of the cities where two mass shootings occurred ag

American Jews andfrican Americars in(both occurred in a church and a synagogue) places of worship.

The interpretative activity of the researcher involves the lexical features of the media text relating them to t
research questions and deriving inferences o$éneantic meanings from the texts. In the texts, | looked out
for convergent and divergent opinions in the newspapers. According to Fowler, a writer is only able to ma
texts out of discourses that are available, and the reader is not just a passwer wdcaieanings but
formulatesideological positions from the texts they ré@@he reader of the text is discursively engaged with
the text before encountering the text and then reformulates it as a system of meanings that may be consit

or contrary ¢ the idea that informed the te't.

This chapter and the next proceed on the assumption that ideas are presgtgnexts. In accessing the
data, the interpretative skill of the researcher comes into playeasatexts are related to the research
guestions and inferences are made from the semantic meanings of thAttéxits stage, | made sense of
media conterstas a form of discourse through discussing several conceptual aspects of media texts in f
newspapers We note with interest that trewurces anaed showed common features in the subject matter

examined consensus on the over permissiveness of the First Amendment, agreement {8amérti

YRoger Fowl er Li 0 @u inCamentRésd GallieBoulthard,andMalcolm Coulthard Texts and
PracticesReadings in Critical Discourse Analys{Routledge London 1995).7
1 Ibid
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incidens aregrowing infrequency irthe United States, that the internet is getting moreflledmong others.
Diversity among the Newspapers only redatecriticism regarding the banning of certain individuals from
social media and how much speech that could be protetedU.S newspaperaind their presentation of
issuesf this natureare wsually partisarbut in the reporting of the issues relating to the First Amendment and
the protection offeredpeech under the First Amendmeht newspapers speak with one voidee doctrine,
ideas angragmatic elements were interpreted against thkgsaand of narratives of the opinion discourse
in the newspaper€&ontributors to the articldsr the datancludebut not limited tcacademics, police officers,
minorities impacted by hate speeemd antihateagencies that promote the welfare of Africamd Jewish

Americans The next two chapters discuss issues arising from the data.

5.3 Context as Against Normative Analysis

The theme that stands out in all the articles analysed was the formidability of the First Amendme
jurisprudence. This wasracurrent opinion in thenline articlesanalysedThe catributors to the articleall

agree that freedom of speech protection in America is overly broad because of the First Amendment and
vulnerable members (Jews and African Americans particulafifje society seem to bear the burden of hate
speech and the failure of legal authorities to censor it. The law takes precedence over and above the prote
of the minority against harms and so, in the following paragraphs, | present here opiniessntegk in
prominentprint -mediaaccesseadvancing the view that, while the law is important it should not denigrate
and harm minorities by overlooking the context in which the words were ut&irel contexts as enumerated

by the columnistsncludethe types of speech that are made without consequences or fear of prosecutiot
discourse on other countries where legal limits to hate are observed and mention of minority groups

historically persecutedlavery or antisemitism.

At a congressional hearimg Pittsburgh after the Tree of life massacre, the Rabbi Jeffrey Myers asked whethe
there was no line that needed to be drawn if we find out that the line is being crossed when someone wr
onl i ne, 6hang all Af ri can SAmargioggauress . i6n Tthhei sRatbd\

there are times when speech is so toxic that it
14C



swift and clear, such a law will be faced with a high hurdle, the First Amendiiené Rabbi referm to

instances of the statements above as the hateful words that influenced potential shooters.

On numerous occasions, the U.S. Supreme Court has consistently and arguably incorrectly dealt with ce
affecting outgroups in a decontextualized manner evpilotecting free expression as the hallmark of
American liberty*3 This has been fully expatiated in chapters one arekof this work* It is not surprising

that five decades aft@randenburgthe Court follows its usual doctrinal analysis in a reasse'® Justice
Alito held, fAthis provision vi ol a'fleoffendsh leedréck Firg s
Amendment principle: speech may not be bahThe d
Court?8 disregarded aacial nomenclature that disparages a racial minority which was adopted by a music:
group and ruled that the Act on which registration was denied was unconstitutional. It is no wonder th
Robinson of théostand Courier (PC) writes that the proudestdsi of free speech jurisprudence in America

is that it protects freedom to express those thoughts that we ‘dithioicludes those ideas we generally find

unacceptable; such speech we find repulsive and offeffsive.

2Torsten Ove O6Free speech vs. hat e HtpbarghcPbsGazEte2® October 2089t i e s
https://www.postgazette.com/news/crirneourts/2019/10/22/treef-life -synagoguepittsburghonline-hate speeckirst-
amendmentights-protections/stories/201910200007?cid=searebcessed 3 May 2021

BTorsten Ove O6Free speech vs. hat e HRtpbarghcPosiGazEte2® Odober 2089t | e s
https://www.postgazette.com/news/crirneourts/2019/10/22/treef-life -synagoguepittsburghonline-hatespeeckHirst-
amendmentights-protections/stories/201910200007?cid=seafdtessed 3 May 2021

4 We elaborated the approach of the Court in dealing with content v context. Thén@vahvays downplayed the context as
against the content of speech and ruled such laws as unconstitutional as either vague or overbroad. Se€hapieradye

footnotes 6669,c hapt er 3 secti on, 5Sfooihdieslta7A225n0ftChapert@Ceaent ext and al so

> Matal v Tam137 S. Ct. 1744 (2017). The case relates to denial of a Trademark registration (The Slants) by the United States
Patent and Trademark Office pursuant to S 2(a) of the Lanham Act that prohibits registration of marks that disparagesegroups.
Court of Appals for the Federal Circuit later reversed the decision of the Trademark Trial and Appeal Board that affirmed the
Patent and Trade Office after it examined the atto& neybos
Reflections orMatal v. Tam and the Future of Offensive Trademarks' (2017) 25 J Intell Prop L 109, 115.

8 Tamat page 1754

171bid 1751 see also VerSteeg, 'Historical Perspectives & Reflections on Matal v. Tam and the Future of Offensive Trademarks
(2017) 25 J Intell Pp L 109, 115

18 See footnote 10 of this chapter for summariviatal.

BEric P. Robinson 6Charl ott es vihePostand GotrigBepE27r26817 A me nd me nt
https://www.postandcourier.com/egazette/opinion/charlottesvilide-first-amendmenandthe-press/article_869084bkd3a
54e0Badct26530672c869.htmAccessed 9 May 2021.

P%Eric P. Robinson O6Charl ot t es vlihdPostand GohrieBepE27,r2817 A mend ment

https://www.postandcourier.com/egazette/opinion/charlottesvitie-first-amendmenaind the-
press/article_869084bhd3a54eBadct26530672¢c869.htmAccessed 9 May 2021
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Ove of the PPG enumerates thatFrance, the Court of Cassation upheld the conviction of a Palestinian
activist who violated their hate speech lawsviearingas hi rt wi th a sign, Al o
Isreel . 0 Li kewi se, in Germany, two Chinese touri st
|l aw banning Nazi symbols for perf orgmiBerlg. Simhadyiné Ha
the UK, a Scottish comedian was indicted for inciting racial hatred when on YouTube, he made a vide
training a dog on how to perforkha z i salute Iin response to questi
The court found mh guilty and fined him. These kinds of prosecutions are unthinkable in thé E8.
instance, in 2017, 300 nédazis with flaming touches marched through the quadrangle of the University of
Virginia with a message, dmémnmactinguothelevent,dhte presielgnt obthe e
school wrote that the authorities of the wunive
freedom of expression of the protesters though she condemned in strongest terms, the hatretoithize a
protesterg? The courts, following precedent, would hold that these statements are too general ar

undirectional and are therefore protected under the first Amendment. As Ove puts it,

et so |l ong as t hey do redttiable targetpthegee a di rect t
internet rants (or offline) are protected by the First Amendment, just as
newsl etters, flyers, and |ivé& speeches were

In the literature, scholaragreethat the problem with regulating racial argligious diatribes is the First
Amendmenbutwhy some argue that the law needs some adjustment, others suggest however, that to cer
hate speech will lead to a slippery slopepart towards totalitarianism by the governn¥énthe opinion
pieces editaials and reportsn the PPG favour strict censorship of speath a few exceptions/hile those

in PC present moreliberal view of free speeethat censorship istrangeunder the American system.
Pittsburgh and Charleston represent two cities impdayea mass shooting eveihe national newspapers

(NYT and the WP appear to reflecimore pragmatic view.

21 See Ove for these examples listed on thisgragh.

22 |bid

®Torsten Ove OFree speech vs. hat e RtpbarghcPbsiGazete2® Ocober 2089t i e s
https://www.postgazette.com/news/crirreourts/2019/10/22/treef-life -synagoguepittsburghonline-hate speeckirst-
amendmentights-protections/stories/201910200007?cid=seafatessed 3 May 2021

23 See Ovdor the examples listed on this paragraph. Emphasis mine

Bhi khu Parekh, 6ls there a Case for BannTha@ontehaankCorsgxteofe c h
Hate Speech: Rethinking Regulation and Respdi@asbridge University Press 2012) 71.
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In the light of the cases discussed in previous cha@easdenburg, R.AV., Skokemong others, it appears
that what is driving thattitude of Justices of the Court is the provision of the First Amendment. Doctrinally,
the First Amendment jurisprudence is in the state of para@/is, Court has not taken cognizance of recent
happenings especially repeated attacks on minority grafips speeches made by white supremacists
expressed by columnist$his is an area, arguably, that the Supreme Courtsrieqzhy attention to, rather
than heavy reliance on the law (norms) not to censor speech however despicable rather than éfaluating
contexts that give rise to this racial and religious hate speech. Bollinger in an interview Withshimgton
Postst ates categorically, 6and the degree, as you
the United States, realince the last century, is the strongest, most protective system that has ever been
up by a?Belinger rdtedythatésince the 1960s, Neazi speech, Klan Speech among others, and the
Supreme Court has evolved the doctrine that these idemsybodisgusting, are protected unless they incite
imminent lawless actio?’. The researcher observédm some of the texts analysetat certain words or
languagethatincite violencearenormalizedand not regarded as worthy of protection. Opiniorcalisse in

the media regardinguchspeechhas it thatpersecutory and discriminatory speech constitutes the quest for
truth under the American systeffihe Court needs to pay attention to the conversatiotise media and
public discourse generally in im@eting casesf free speecthat impact racial and religious minorities in the

U.S.

Nielsen who examined offensive public speech by interviewing individuals from diverse racial backgrounc
noted that there is a serious disconnection between the cbosttanalysis of the courts and legal scholars
(which include traditional first amendment scholars and critical opponents of hate speech regulation) and w

the average American believ&Most individuals the scholar interviewed spoke extensively tlaok of

25 Cedric Merlin Powell, 'The Mythological Magkplace of Ideas: R.A.V., Mitchell, and Beyond' (1995) 12 Harv Blackletter L J
1, 49.

%6 Free to State: The New Free Speech Weshington Post Livé October 2020
https://www.washingtonpost.com/washingipostlive/2020/10/07 /freestatenew-free-speeck?/. Accessed 11 May 2021.
2’See chapter one, s22afthd same cHagter ondhe dottine ditémerit &nd thediability requirements
under the American law.

28 Laura Beth Nielserl,icense to Harass, Law, Hierarchy and Offensive Public Sp@aiceton University Press 2004) 3.
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legal intervention to control hate speech. The problem has thus been beautifully presented in the words
Nielsen below:
But the courts have made hate speech decisions with virtually no empirical analysis of the
phenomenon or its effects on tatgroups. Rather than seriously engaging in an analysis of the costs
and benefits to society of rules that might limit such behavior, American courts have treated such
conduct as fAspeech, 0 which can be rfieatgpn Thast e d
doctrinal treatment in effect grants a license to harass. The judicial protection of offensive public
speech works to normalize and justify such behavior. Without acknowledging it, courts have placed
significant burden on traditionally didvantaged target groups in our socféty
The quotation above signposts the attitude of the courts in deciding free speech cases. The Court barely t
into consideration the empirical and living realities of the oppressed group in the American society. Tl
exceptional nature of American free eggsion culture has been shown in most cases that have come befor
the Court as one that underscores extreme suspicion of governmental regulation of speech and high toler:
of potential harm caused by safi@ellware writing in thewashington PosfWP) states that this problem
accentuates the deficiencies of the law and reveals its negligeethapsneutrabstance regarding whom it
protects3! Kirchick of the Pittsburgh PostGazette suggests that America needs to make more and smarter
use ofthe First Amendment to refute falsehoBdhe article states that government is banned from censoring
speech but that private communication companies can do a better job by removing hateful content from pul
places. However, the right to remove offemsisontent rests in particular companies who will use their
subjective evaluations to know what to keep and what to take out. Also atleasbfthe articlegeviewed

or analysed present opinions that point to the conclusion that hate speech intéesevagainst minority

groups with majority of the articles naming Jews and African Americans as groups hugely impacted.

|t woul d appear, t hat wh at Kirchick explicitly

A me nd me nt dimporantnatketplagelof ideas that rules the American free speech protection. The

2% Laura Beth Nielser,icense to Harass, Law, Hierarchy and Offensiubli SpeecliPrinceton University Press 2004) 3.

30 David S Han, '‘Brandenburg and Terrorism in the Digital Age' (2019) 85 Brook L Rev 85.

S'Kim BelFlawarneg, a6 Fi rst Amendment fight, a s malTheWhshingtans ot a
Post14 December 2020ittps://www.washingtonpost.com/religio®20/12/14/murdockvhite-church/ Accessed 15 May 2021.

32 James Kirchick éAmerica doesn't need a hate speech law:Hher st A mendment s RitsburgdPostot be
GazetteNov 12 2019, https://www.postgazette.com/opinion/GRd/2019/11/12/Jamdsirchick-Americadoesnotneedhate
speecHaw/stories/201911121 7?cid=searcl8 May 2021
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sections that follow capture newspaper reports on the depth and breadth of hate speech targeted ag
minorities within the provisions of the First Amendment, to develop afuled e r st andi ng of

presentdé threatdé that hate speech poses to raci

54 Truth will weed out Falsehood

The United States is replete with instances of speech that incites racial and religiassbdtgorecursors

to and forms ofiiolence. The commentaries or repaxithin thearticlesagree there is too much hate speech
in virtual spaces, and this is also the position of most scholars who have examined the Bssie of
Amendment provisions in thight of minorities subject to harm due to reensorship of speech. The theory

of the marketplace of ideas is often used to justify why hate speech cannot be regulated. The position of
law on the marketplace of ideas has been discussed in the chageerf this work33 This theory lies at the
core of the justification for free expression in the United States which goes back tectwtury but no one

in all this time has explained how good ideas will drive out bad ones and how truth will triuerdaleghood

at least in the empirical ser$éespecially in a system deemed unequal in multiple #ays.

The problem is how we can fit in this"L.8entury idea into the current system of th&.lin the 21century
with hate groups multiplying by day imline networks, racial and religious minorities attacked by these
groups in their churches and Synagogues aneSamtiites growing in strength with some of them calling for
minorities to be killed. In other words, how can we account for truth in the mi&etamidst voices that aim

to chill others in the debate by deliberately using hate vitriol whilst seemingly protected by th&haw?

3SeeSectiod. 4. 3 of Chapter two, 6Truth. o

Richard Stengel, 6Why AmédheiWashingtoe Ro80sOctaberi2@l® e Speech Lawd
https://www.washingtonpost.com/opinions/2019/10/29AamericaneedshatespeecHaw/. >accessed 11 May 2021.goes

35 see geerally Mari Matsuda et allVords that Wound, Critical Race Theory, Assaultive Speech, and the First Amendment
(Routledge 2018); the scholars present powerful argument from a critical race tradition, building on the racists spege exper

of the minorites in their strong critique of the First Amendment that protects the right of racists; Jeremy Wididrbtarm in

Hate SpeecfHarvard University Press 2012), the central thesis of this book is that hate speech undermines the equal dignity of
outgroups gainst the background of systemic racism and segregation in the US. Waldron defends in strong terms hate speech
regulation especially with reference to Nazi legacy in Europe and the harms such speech causes to minority andTAtsiander
"The EmpiricalShortcomings of First Amendment Jurisprudence: A Historical Perspective on the Power of Hate Speech' [2000]
40 Santa Clara L Rev 729; the scholar in this article advances arguments in favour of hate speech regulation against the
background of historicallpppressed groupsracing the precedent of the Supreme Court and the deficiencies of the First
Amendment (as protecting racists).
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opinion discourse strongly suggests that there should be no shrinking of spkatht is alright for

antisemitestes ay what they think abwet mubei debehdepsoj
things we dondét agree with, e v e #f For Matswdh, &dw canshe s &
American system laden with laxity ovepyotecting bad speech dispel falsehood in conversations to arrive at
the truth where victims of hate speech find themselves unable to express what they see, feel and experie
The scholar continues that 0i n tgloups aadlagnesis and a mame t
for the injury they experience, they internalize the injury done them and are rendered silent in the face
continui®he njeuwspa@dpers see Matsudads perspecti

discuss frespeech more as admitting of no censorship by the government and the social media agencies.

Matsuda who researched and argued for narrowing hate speech while travelling around universities in Amel
to advocate for these ideas, encountered the mostdilegi@nd vicious gutter racial slurs and verbal assaults
which the scholar could not reprint even for academic purpd8®s.o d s 6s opi ni on i s t
to kick-start the intense healing whipped up by long centuries of slavery, Jim Crow Euding deeply
embedded legalized and institutionalized raci8ifhat is why scholars like Powell say that the marketplace
model is a myth and not the solution to free expression in America but that an analysis hinged on context
better solution to th problem of hate speeé¢hThis means following opinion in the newspapers that the court
should keep in perspective the harms that are the offshoot of speech that incite violence against racial and

religious minorities.

.. War on FPitskurglsRosGazetedt January 2021
https://www.postgazette.com/opinion/editorials/2021/01/26/ibeon-free-speeckParlerSociatMedia
technology/stories/202101140041?cid=seactessed 2 May 2021

’Charles R Lawrence et al , WordsthatWalndcQritica Rade Theory, Mssaultive Spaechs u d
and the First Amendme(Routledge 2018) 13.
8Charles R Lawrence et al , WordsthatWalndcCritical Rade Theory, Mssaultive Spedcts u d

and the First Amendme(Routledge 2018) 13.

¥Janee Woods, OLetods be Honest aismePosRarc thtpd:tbe.co@/d5B5Glddse-i nd b
honestwe-cantbe-colorblind-becauseamericais-notpostracial/. Accessed 24 June 2021.

40 Cedric Merlin Powell, 'The Mythological Marketplace of Ideas: R.A.V., Mitchell, and Beyond' (1995) 12 Harv Blackletter L J
1, 56.
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It is assumed that more sphds seen as the most feasible manner to protect free expression especially wit
calls to censor speech that are valueless. Powell opines that the Supreme Court ignores the reality on gre
to interpret the Constitution in a moral and principled mafh&he reality is that historically oppressed
groups are suffering from broad protection of speech, and this is popular opinion in the articles artailysed.
researcher suggests that the Supreme Court takes seriously the right of racial and religidiesrtihabare
fatally shot by white supremacist in their churches and Synagogues on constairt basigpreting free
speech case3he scholar adds that the Constitution is a moral document and should be interpreted as suct
the Court. Analysis thatads not take into consideration the peculiarities of the American society in

interpreting the First Amendment within the context of hate speech is misptaced.

The incontrovertible reality is that internet speech has enabled hate and falsehood tausgpheaéed
inspiring terrorists of all stripewhich has disproved the marketplace of ideas prinéiff=ople do not have
equal and adequate access to the marketplace and so are unable to participate in the conversation to the c
that falsehood will b refuted or for the truth to collide with erdfThis pertains especially to social and/or
cultural groups that lack access to mainstream media to commensurately partake in the marketplace to
their ideas accepted and adoptdgiaker argues that lackf access for disfawwed groups and the
overwhelming participation of privileged groupsistratesthe achievement of optimal results, and the

marketplace of ideas is doom®dThe next chapter will discuss the role the internet pfays the data

41 Cedric Merlin Powell, 'The Mythological Marketplace of Ideas: R.A.V., Mitchell, and Bey@8685) 12 Harv Blackletter L J

1,2. The Court has largely ignored the fact that ethnic and religious minorities in the US are targets of hatred and.extremis
Chitratan Singh o6Chi tr at an PitSburglPosGaZetek7iOnt @19t /imevwnpost- 0 ¢ o mb a
gazette.com/opinion/OpEd/2019/10/27/Chitratan Singh-Taking-action-to-combat-hate/stories201910270032?cid=search

4 May 2021. A simple search on Google of mass shooting in houses of worship in the United States yields results todcmumerou
count.; see also Eva Wes tShearimérs mo WhWet emussu Pittkenige RysGat etie@Ona rt to
September 201 https://www.postiazette.com/opinion/letters/2017/09/20/\WAsitgremacyand-anti-
SemitisrMWemustdefeatthemtogether/stories/201709200075?cid=sea®May 2021, the writer recognizes

that the black and brown communities deal with the harsh realities of white supremacy dalily.

42 Theoretical Frmework Chapter, footnote 25 and Section 3.1 (the moral reading).

“Charles Lane, 6Keep Gov eTheWashington AatNavember 2019 Fr ee Speechd
https://www.washingtonpost.com/opinions/kegpernmenhandsoff-free-speech/2019/11/04/33315cH2e-11e98bab
0fc209e065a8_story.htimAccessed 11 May 2021.

44 See chpter hreg footnote 124, robust conversation participated by everyone will enable trial and error that results in obtaining
the truth.

45 C Edwin BakerHuman Liberty and Freedom of Sped€ixford University Press 1989)51
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reviewed, in spreading hate and restricting robust speech because certain groups have their voices chillec

excluded from the conversation.

For Baker, truth can outshine falsity in skenblfat e
truth is subjective, that is, it is created or invented, a better theory needs to explain how the various viewpoi
lead to the trutl® But we know that what constitutes truth is relative. For instanc@jttsburghPostGazette

Editorial Boad*’ condemns the banning Bérler, an extremist social media site as well as other social media
for what it ter med, 6shrinking of the broad ma
these extremists on social media represents anchdksault on free speech. It denounced the websites chiefs
for banning President Trump from Twitter and other social media following the violence associated with tt
6i nvasion6é of the Capitol buil di ng o orefordadspeecly ¢
is 6more speechd and the solution is not to hid
col umni s ta beter tg lat@abple décide for themselves what they want to hear and believe. We ¢

only hope consummes wi || weed out the crackpots, but.®ft

In debates that compare verbal claims to what happens in real world, such claims can be determined n
accurately by showing errors inherent in such claimdtaenldifferentiate such errors from realijBollinger

of fers that the manner to deal with the Courto

speak about them and possibly counter the evil effects with good $8&tehgel is of th opinion that in the

age of the internet, truth is not optimized, the truth does not always win in every case. One is tempted to

where the truth can be found in a closed internet forum filled with hate and shared only by members of t

46 C Edwin BakerHuman Liberty and Freedom of Spe¢@xford University Press 1989) 6.

47 The war on Free Speech, Pittsburgh Restette 26 Jan 2021tps://www.post
gazette.com/opinion/editorials/2021/01/26/Tar-on-free-speeckParlerSociatMedia-
technology/stories/202101140041?cid=seactessed 2 May 2021

“%Sally Kalson 06Acr es PitsburgtRosGazefteh May P04 Ihtipd://wvwgposh y 0
gazette.com/opinion/fg-kalson/2011/05/01/Acresf-gunsannalsof-agony/stories/201105010204 ?cid=search
Accessed 6 May 2021.

49 C Edwin BakerHuman Liberty and Freedom of Speg@xford University Press 1989) 6.

50 Free to State: The New Free Spe&ble Washington Post LivieOctober 2020
https://www.washingtonpost.com/washingipostlive/2020/10/07 /[freestatenewfree-speeck?/. Accessed 11 May 2021
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group? To thiextent, is the marketplace presumed level playing field of speakers? The marketplace therefc

may not effectively and realistically work in the social média.

Somecolumnistsopine that banning people from using such outlets will only send them uodedgwhere
their thoughts will o60festerdéd and O6si mmer. 6 The
media bars bad thoughts and evil speech from coming to the fopdéimese writersthis is not protection, it

is only burying o0 e bead in the sant. The Board concludes that the move to ban the President from his
social media accounts is-#merican. It states that for a free society like the US, it is better to err on the par
of openness. The realistic way to combat stupid speeth use smart speech and to fight hate speech is to
utilize charitable speech, the Board conclutfédowever, Stone of thBittsburgh PostGazetteasserts that
the Presidentds free speech rights weroéfreedontof v i
speech stops government from restricting speech but not indivRikdls. we ver , St one arg
ban of Mr Trump on 8 January, 6due to the risk

alone and has no placeder American law®

Zuckerberg, the CEO of Facebook who is Jewish commented that posts on Facebook that denied the holoc
will not be removed. He said that he did not think that those who denied the murdering of six million Jev
wer e Nni nt ettmditwoongahdlthatd thase posts did not call for harm and violence, the speech wa
protected. When an outcry was raised for these comments, Zuckerberg quickly clarified that though he fir

hol ocaust deni al s de e pheyestpvayrtd fight difensivg bad speechsist witH glood f

'Richard Stengel, 06Why AmdheiWashingtbe RofsOctaberi2@1® e Speech Lawd
https://www.washingtonpost.com/opinions/2019/10/29AamericaneedshatespeecHaw/. Accessed 11 May 2021.

52The war on Free Speech, Pittsburgh Rearette 26 Jan 202itps://www.posigazette.com/opinion/editorials/2021/01/26/The
war-on-free-speechParlerSocialMediatechnology/stories/202101140Q0%cid=searclaccessed 2 May 2021

%The Editorial Board 6A seamless gar meitdbhurgh BasBazettelI Aaig2018h a t
https://www.postgazette.com/opinion/editorials/2018/08/1H#AamlessiarmentCounterachatespeechwith-charitable
speech/stories/2018081300122adarch 3 May 2021.

“Geoffrey R Stand O60%oeeceakpmedhd: |1 s it ti me -Gapettelglamwary n me
2021 https://www.posigazette.com/news/insight/2021/01/17/Socamddiaandfree-speecHs-it-time-for-government
regulations/stories/202101170027?cid=seafdtessed 2 May 2021
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s p e €%Pulcadiro, an FBI intelligence analyst agrees by stating that while the haters are fully protected, \
also have First Amendment rights to denounce hate when it rears up & Weatkver this statement means.
For Lord writing in the WP, we must concede that there is market failure in the marketplace of ideas perhz
explaining why such argument does not justify calling for laws against hate Speechy. d conc |l ude
market pl ace metaphor, which bases free speech on
right to engage i R Aigument from ulhsis the sdlegustifivatioradiscussed. b§ the
newspapers and other sources reviewed. Wesearfrom different points raised above that argument from
personal autonomy or democracy no longer hold any sway in the justification of free speech. At this junctu
we pause to consider one of the requirements on which to hold a person liable urgaepru incitement
based on the consequences of speech and the next section addresses this. It becomes necessary to disc
in the light of the data investigated on the content of sp@kahwill be discussed in the next sectiamd

groups that erpetrate crime against minority groups. This is further discussed in chapter six of this work.

56The o6l mmi nencyd Requirement

The rule of incitement requires that the speech made must be contemporaneous with the follow up violel
or unlawful action. A®utlined in chapter one, an unlawful act that will/might occur in some indefinite period,
is protected® The Court has not specified or classified how much time it withbers, days, weeks or even
months that will elapse for a perpetrator to be liaiider the doctrine of incitement. The ruldirandenburg

is over sixty years old and has remained the bedrock of American constitutional law. There has been

guideline by the Court even in subsequent cases on what to do with speakers who commit aciaftkr

56 For the entire paragraph skea t t OdBrcieebnoookd bans Hol ocausThaeemoswat ,amdd s¢&
12 Oct2020. https:/ivww.postandcourier.com/ap/facebotlansholocaustdeniatdistortion
posts/article_ad4cb48bach6-11ebb1768ba0991b2869.htmlAccessed 9 May 2021

Peter Smith, O6FB1 Urges Lawrencawi PliecRss i didshiagh Bo6&t©0 Repg @
Gazette28 January 2019https://www.posigazette.com/news/crimepurts/2019/01/28/FBLawrencevillehateincidentscrimes
FederalBureauof-InvestigationPittsburgh/stories/20190128013ccessed 15 June 2021

peter Smith, O06FB1 Urges Lawrencewill e Resi digshurghPidBO Repo
Gazette28 January 2019https://www.posigazette.com/news/crirrepurts/201991/28/FBFLawrencevillehateincidentscrimes
FederalBureauof-InvestigationPittsburgh/stories/2019012801 3ccessed 15 June 2021

®Charles Lane, O6Keep Gov eTheWwashington AcdtiNavembe2D1® Fr ee Speecho
https://www.washingtonpost.com/opinions/kegpvernmenhandsoff-free-speech/2019/11/04/33315cH#2e-11e98bab
0fc209e065a8_story.htmAccessed 11 May 2021

60 See footnotes 147, chapterd.. It does appear following the ruling ltessthat the unlawful act or violence will follow quickly

after the speech and the adsoy will be such that it is likely to lead to a violent or unlawful action.
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they purportedly posted online hateful speech against outgayupfuenced by the words of otherEhe
problem with internet speech will be discussed in chapter six of this work as mosadidlesindicatethat

the internetisthekeymoe of di sseminating hate speech espec

The Court has accumulated enough evidence in recent times not to continue to downplay or relegate spe
that influences unlawful actiesuch as mass shootinthe newspaper evidence dissed a couple of killers
who were hugely influenced by what others said or Ead. instance, the HPaso shooter boasts of having
been influenced by another white supremé&@isthe Pittsburgh shooter who posted copious-setnitic
comments on GAB receed considerable encouragement. His hate rants were supported by other accou
holders who acquiesced indirectly to the content of his post by not affirming or rebuking him of -is ant
Semitic posts. Also, the Chabad shooter (shooting occurred Brof2Z&pril 2019) referenced both the
Pittsburgh and the New Zealand shooters in his online manifesto filled witBemitic conspiracy theories
that Jewsvereresponsible for the thoroughly planned genocide of the European race and therefore deser\

to die®?

We must recall thaBrandenburgadvocated that Jews returned to Israel and Blacks to Africa. The assaultive
speech made bBrandenburgn that case was not at the core of the analysis of the Court, rather the Cour
engaged itself with the outcome rather than the impact of hate speech on ittarigeBrandenburgest
guarantees that one is free to hate and say it out so long asrsois not threatened directyA person is
completely protected I f he goes on his Twitter

all Jews in New York city, 6 because t heseasthese (¢

61 The shooting occurred on 3rd August 20i%he State of Texas, 23 were killed and another 23 injured.

2] ACP Police Chief Magazine, &@ndr gatbed Vi olence and the
https://www.policechiefmagazine.org/targetddlenceantisemitism/>accessed 1 May 2021

63 See chapter two secti@i7.2, Imminent threat of harms in Brandenburg.

43ames Kirchick 6James Kirchick: Rimest camamnement skeul a
Pittsburgh PostGazetteNov 12 2019, https://www.posigazette.com/opinion/Ggd/2019/11/12/Jamdsirchick-
AmericadoesnotneedhatespeecHaw/stories/201911120017?cid=sear8iMay 2021
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words are not direct threats to identifiable target, they are prot&dRmbinson succinctly puts it that the
tradition of tolerance for hate speech is the badge or indicator of American law because it protects all types

speech from the mosadical to the most reserved and everythingetweerf®

The ontributors tomost of the articlesvere all in agreement that the First Amendment protects hateful
expressions. This position was well clearly surmised byPihst and Courietthat the U.S Constitution

protects nearly every fineacrowdedf hsptereed phomi biotfi c
most people put up with the objectionable fAart
Ame ndme nt 6 scatibnr Thes chatespgedh is deemed less dangerous rather than abridgements to
freedom®” Kirchick of the WP argues that there is no precise definition of hate speech, since what a pers
terms hate could be anot he rofdemteSForith® soluinrésy thereiisma t €
evidence, that hate speech regulations dampen violence and extremisms but rather censorship tends to prc
the very phenomena they intend to combat. Stengel of the WP adds that it seems like a desiganflaw in

internet age for the 1. to protect hate speech but that it should not protect hateful speech that can cau

violence by one group against anotper.

Accordingly, the Supreme Court has been called upoeckon with these everge clearly spelt out by media
of harm people continue to suffend revisit this major doctrine that haters have taken advantage of in many
ways and for too long. Any analysis within the legal spectrum that excludes thessimgisedeadly targeted

attacks by white supremacists sets a perilous choice between freedom of speech and right not to be kille

5Torsten Ove 6Free Speech vs Hate Speech: PitshwghBasGazeadte i e s
https://www.posigazette.com/news/crimmourts/2019/10/22/treef-life -synagoguspittsburghonline-hatespeecHirst-
amendmentights-protections/stories/201910200007?cid=searehcessed 5 May 2021

Eric P. Robinson 6Charl ott es vihdPostand QuiieeSepE27r281 ¥ A mend ment
https://www.postandcourier.com/egazette/opinion/charlottesvilthe-first-amendmenandthe-press/article_869084bEd3a
54eBadct26530672c¢869.htmbaccessed 9 May 2021.

67 Kathleen Parker, Column: Can Words be Leth@itz Post and Courie21 June 2017.
https://www.postandcourier.com/aikenstandard/opinion/colaammwordsbe-lethal/article bddbdct885559ecb991
224e2cc30419.html 11 May 2021.

8James Kirchick, O6No Amer i ¢ Zhe WashisgtodRo3tMoeeeber 2019Hat e Speech
https://www.washingtonpost.com/opinions/2019/11/07dnwericadoesntneedhatespeecHaw/. <accesetil May 2021.
®Richard Stengel, 06Why AmdheiWashingtbe RofisOctaberi2@1® e Speech Lawd
https://www.washingtonpost.com/opinions/2019/10/29AamericaneedshatespeecHaw/. >accessedl May 2021
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is possible for the Court to have a closer look on the doctrine of incitement and set the timeframe for a pc
speech unhaful act or at least set the boundary that cannot be crossed as the Pittsburgh Rabbi suggested.
cases above and some other targeted attacks (for example, the shooting dead of nine African Americans
black church, Charleston, South Carolina oft d@ne 2015), demonstrate the pressing need for the Court to
provide a functional guideline to determine the imminency requirement so that justice can be served
members of minority groups. It is important to emphasize that the Supreme Court canndhdelawveer
courts in confusion on the imminency requiremerrandenburgandaccordingly narrow down the spectrum

of hate speech accommodated by the law.

John Horgan of the Georgia State University states that racial and religious incitement is Sresidiou
pervasive and has become an attractive counterculture to younger people in the Unitét//Statiesnchoate
crime, it appears an oversight if the law bases criminalization of incitement to the imminency of the unlawf
action without clear specdations or guidelines as to how to apply it. Modern day hate speakers especiall
white supremacists raise fundamental and troubling questions on the adequacy of th&nael@mburg

Han refers to the standardBnandenburgas a bygone relic that et suitable for the present internet age and
the world of social medi&. This longstanding constitutional right doctrine fails to address, in the words of
Tsesis, protected speech that some listeners find to be abhorrent and unprotected speeclr tihat foste
commission of violent crime®.The next section explorevidence from media articles analysaterpreting

a range of opinion on the content of speech. The analysis shows a significant growtFSehatism and

evidence that the law offers protien to those who incite hate or violence against outgroups in América.

“Rich Lord 6The pull of extr emi s mPittsbifgh RogGazettepPliOCatr2@19 i sm i s
https://www.postgazette.com/news/criraeourts/2019/10/21/Whiteationalismonline-supremacyl ree-of-life-shootingRobert
Bowersscrewyour-optics/stories/201910040166?cid=seaktcessed 3 May 2021

" David S Han, 'Brandenburg and Terrorism in the Digital Age' (2019) 85 Brook L Rev 85, 92. This will be the subject of the
next chapteinternet and hate speech perpetrators.

72 Alexander Tsesis, 'Inflammatory Speech: OffeNersus Incitement' (2013) 97 Minn L Rev 1145, 1148

3 See Alexander Tsesis, 'Inflammatory Speech: Offense Versus Incitement' (2013) 97 Minn L Rev 1145. The doctrine of
incitement has been expatiated in chaptefs3.
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5.6 Content of Speech: AntiSemitism

All the articles reviewed expresses that -@#mitism; that ancient expression of hate, which at a point in
human history became a fidlown ideology of hate is making a cormack not only in America but also in
other parts of the worlé: This fact is evidenced in the spontaneous attacks on Jews and their instintions

in African American churcheacross the 5. A 2018 survey conducted likie European Union found that
80% of European Jews feel that aB&mitism has increased in the last five years and 40% of Jews live in
perpetual fear of being physically attackéth 2018 and 2019 respectively, there were 249 and 270 incidents
of antiSemitic attacks influenced by extreme ideolodfds. 13% of the cases in the two years, the attacks
were attributed to known white supremacists online trolling and distributingsantitic flyers as well as
coordinating activities targeting Synagoguadalism’’ The statistics are worse in the United States. The
Anti-Defamation League (BL) record that in the first six months of 2019, a total of 783 &annitic incidents

and 785 reported the same period in 2618. New York city alone, 200 of suchditlents occurred in the
first half of 2019. The antBemitic acts included taunts, graffiti, harassment, and assaults directed at religiou
Jews’® Loeffler states that America today grapples with deadly resurgence ebeamitism.Below are

excerpts fronthe newspapers of comments analysed:

“The Editor i-%d miBtoiagnd [6iAwmd d: T Ritssbungh PosGaretted fanuary 2028ttpa:/owvivw.mbst e
gazette.com/opinion/editorials/2020/01/05/A8&mitisrives The-hatethat-will -not-die/stories/202001040007 ?cid=search
>accessed January 2020.

“The Editor i-&d miBtoiagmd I6iAwmea d: T Ritssbuhgh PosGaretiea Yanuary 2028ttpa:/bvivw.gbst e
gazette.com/opinion/editorials/2020/01/05/A8&mitisrives The-hatethatwill -not-die/stories/202001040007 ?cid=search
Accessed January 2020.

®“The Edit or i-ZemitisBtvast Thehatdma i wi Pittsburglo RosGhiete® January 2020ttps://www.post
gazette.com/opinion/editol&2020/01/05/AntEemitisrdives The-hatethatwill -not-die/stories/202001040007 ?cid=search
Accessed January 2020.

" ACP Police Chief Magazine, ®&EBanidgeéetsend Vi ol ence and the
https://www.policechiefmagazine.org/targetdddlenceantisemitism/accessed 1 May 2021

®Jonathan Greenblatt o6Jonathan Gr eenhb$eamnittPitsSungh Poatbazette8dd i a
Oct 201%ttps://www.posigazette.com/opinion/GRd/2019/10/29/Jonatha&BreenblatiSociatmediais-not-doing-enoughto-

curb-antkSemitism/stories/201910290013?cid=seatcesed 5 May 2021

“Jonathan Greenblatt 6Jonathan Gr eenb$anittPitsSugh Poatbazette®9d i a
Oct 201%https://www.posigazette.com/opinion/GBd/2019/10/29/JonathaBreenblattSocialmediais-not-doing-enoughto-
curb-antrSemitism/stories/201910290013?cid=seafdtessed 5 May 2021. Such incidents have become so common in the US
which has necessitated the lunching of a new online site by the ADL to track racial slurs especially by extremists. See Souad
Me k h e n n ®©éfamatibmlLiedgue launches toolttack antS e mi tThesWwaghington PodtFebruary 2020.
https://www.postgazette.com/ews/faithreligion/2020/02/01/AntDefamationLeaguelaunchegool-to-trackanti
Semitism/stories/202002010053?cid=seafdressed 5 May 2021
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fUnlike hate movements of the past, extremist groups are able to quickly normalize their messages
by delivering a neveending stream of hateful propaganda to the masses. One of the big things that
changes online idat it allows people to see others use hateful words, slurs and ideas, and those
things become normal(Washington Post, 18 October 2018, Margret Underhill).

The approach of the Court in analysis of free speech cases is to eschew context and place doctrinal conc
over groups that are historically oppressed. On this view, Bobelian ¥alsbington Posteports (quoting
Rosenbaum) that thileistices of the Supme Court instead of restricting those that pollute our public dialogue
have treated every speakeran assortment of whi t e -lkel gnrEdisoa ori st
Ei n s % geivsnhavie suffered the most harm from Charlottesville to Squirrel Hill, Pittsburgh to Poway
American antiSemitism has reared its head to demonstrate deadly propensity for vidi#heeSupreme
Court cannot downplay the effects of hate messageslthefrthe internet in spreading hate and the lethargic
official response to target groups that are continuously harassed, attacked or murdered. Police chiefs write
after the Pittsburgh attack, sixteen white supremacists were arrested for allegetb phdtiack Jewish
communities’? The chiefs concluded that the Jewish community in ti&® fdels enormously insecure in a
place they initially considered a horffdn 2018, after the Pittsburgh Synagogue shooting, President Trump
made a powerful statemeon antiSemitism,

AThe v illekpoisoh @ anéSemitism must be condemned and confronted

everywhere andnywherejt appears. There must be no tolerance for&atitism
in America or for any form of religious or racial hatred or prejudi¢e

8 Michael Bobelian) s free speech an 6i nvi ol aThd VWaéhingtdn @dstiun®2020a cov er
https://www.washingtonpost.com/outlookfiee-speeckaninviolableright-or-a-coverfor-hostileacts/2020/06/04/a2e132f8
994811eaa282386f56d579e6_story.htnt3 May 2021

8 Jones Loeffdred Weap A ainm t he FlhgAtlanticAégane 2089t Hat e Speechi
https://www.theatlantic.com/ideas/archive/2019/06/story-jews-andcivil -rights/590929ac cessed 16 June 2|
not replace uso these -Nveziedswrwittthe nf Ilbaorhidid gy tboyu c3H0eDs Nvelbo mar
Virginia on a late Friday evening in August 204d the President of the school responded that the University must abide by
6state and federal | awd on the First Amendment of ftee s
Anti-Defamation League and the American Jewish @ittee concurred that the protesters need to exercise their protected
speech though the condemned the display of swastikas.

82| oeffler

8| ACP Police Chief Magazine, ®Bavidgeétsend Viol ence and the
https://www.policechiefmagazine.org/targetd@dlenceantisemitism/accessed 1 May 2021.

84 Remarks by President Trump at the 91st Annual Future Farmers of Ai@erivantion and Expo0 Oct . 27, 2018
https://www.whitehouse.gov/briefinggatements/remarksresidentrump-91g-annual future-farmersAmericaconvention

expo). >accessed 1 May 2021
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Even while the President made the above speech, he had been accused by the mainstream media c
tolerance for antBemitism especially for statements he made after theNd&o march atCharlottesville

t h ahere webe very fine people on botd € % Bidien was later to comment thawith those words, the
president of the United States assigned a moral equivalence between those spreading hate and those wil
courage to stand against ithe president though the most powerful man in tit &k the time, condemned
ant-Semitism in the strongest terms in the waatlsve butvas neutral where outright condemnation should
have followed. Under the circumstance, Americans would have expected their president to go beyond
general denunciationf@nt-r<Se mi t i sm to confront the particul ar
poisonofantSe mi t i sm, or t hose t & the NegNazenzacth and violences Rabbino
Jeffrey Meyers of Tree of Life Pittsburgh advised thalitigians tone down the words of hate within the
country and speak more responsibly to end-fikéel speech in the count®f.BootH® of PPG cautioned
President Tr umgtméhelp yoh e Mr. President. 4 suggést that, until we figurevbat
the hell is going on, you institute a totaWwasand
referring to the spate of killings by white supremacists in different citiesinfherlbt i vat ed by

ideologies especiallgntt:S e mi t i sm who draw their strength fr ol

For Cherwitz (PPG), the prevalence of éimitism in the US calls for diligent and concrete actions to quell
the tide of attack rather t ha nethatlare insuffice buepays anlya i

lip service to the quest to prevent aBmitismé® The columnist is of the view that Trump embolden these

8%Angie Drobnic Holan, #Aln Context: Donald Tr uripe®PeyntérVery
Institute26 April 2019.https://www.politifact.com/article/2019/apr/26/contésimpsvery-fine-peopleboth-sidesremarks/

>accessed @ June 2021.

86 State of the Union 2019 transcri@NN, February 6, 2019, attps://www.cnn.com/2019/02/05/politics/dondtdmp-stateof-
the-union2019transcript/index.htm)l

8%The Editorial Board O6A seamless gar meitshurgh BosBazettei3Aagt ha't
2018https://www.posigazette.com/opinion/editorials/2018/08/13AamlessiarmemCounterachatespeechwith-charitable
speech/stories/201808130012?cid=seaBday 2021.

8Max BMaxhBéot: Trump i s | e a dAittsbgrghdPusiGazetiesiAngust 3019https:/dvenspost u ¢ t
gazette.com/opinion/2019/08/05/Trusigaleadingour-country-to-destruction/stories/201908060018?cid=seafaitessed 7 May
2021.

89Richard Cherwitz 6The -SuesmiatPittsouigie RosQaiette? Jaruano2020tns:/ovow. oA t |
gazette.com/opinion/2020/01/02/Fhsualrhetoricwon-t-stopanti-Semitism/stories/201912310100?cid=rsbaAccessed 5

May 2021
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haters and must be denounced because an attack on any minority group is a potential attack on all vulner
groups® The position of Greenblatt, ADL chief executive, is that-&&mitism is related to other forms of
racial hatred and that there has been increasing use @amnitic vitriol across the political spectrifit
bemmesnecessary to evolve a sgst to track the antsemitic incidents across thelJ The tool uses a tracker

to record all incidents because of the astronomical growth ofSamtitism in the 822 The tool allows
various people, whether the police, student, journalist, and the public to observe antisemitic incidents arot
the country and their immediate vicin¥yThe challenge according to Greenblatt, is that stereotypes against
Jews spread fast in a system where the government do not seem to have a solution to the problem. Also,
Semitic related violenceccursin cities where the ADL has no office and peoate not willing to report
incidentsThe irony according to Loeffler is that American Jews have forgotten how to figemitism

in an age where this ideology has returned with a vengéandeey are trapped in the anachronistic
understanding of thEirst Amendmentsome Jewish lawyers even defend the right of-Namis and anti

Semitic bigots?®

5.7 Likelihood of the Violence Occurring: The Lethality of Words
Interestingly, the narratives of tlagticlesoften conflated words with deeddost of the articles favared the

perspective that hate speech leads to violencesinesthe writerspresensupport the idea that killing, or

®Richard Cherwitz 6The -SuesmiatPittshninfie RosQaiette? Jarnaryd2020tps:/ovew. s t i
gazette.com/opinion/2020/01/02/Fheuairhetoricwon-t-stop-ant-Semitism/stories/201912310100?cid=seafdtessed 5
May 2021

“Jonat han Gateas Greehidatt: Socidl dnedia is not doing enough to cudSantini  tPittsbungh PosiGazette29
Oct 201%ttps://www.posigazette.com/opinion/GRd/2019/10/29/JonathaBreenblatiSociatmediais-not-doing-enoughto-
curb-antrSemitism/stories/201910290013?cid=seakdtessed 5 May 2021

92Souad Mt k h e n n éDefanmatom Lteague launches tool to track-818 mi tTheswaghington PodtFebruary 2020.
https://www.posigazette.com/news/faiieligion/2020/02/01/AntDefamationLeaguelaunchegool-to-trackanti
Semitism/stories/202002010053?cid=seattessed 5 May 2021.

BSouad Me k h-Balamation Léague tatnches tool to track-8hé mi tTheswaghington PodtFebruary 2020.
https://www.postgazette.com/news/faiteligion/2020/02/01/AntDefamationLeaguelaunchesool-to-track-anti
Semitism/stories/202002010053?cid=seafuttessed 5 May 2021

“Souad Me k h-Bafamation Léague tatinches tool to track-8he mi tThesWasghington PodtFebruary 2020.
https://www.posigazette.com/news/faiieligion/2020/02/01/AntDefamationLeaguelaunchegool-to-trackantk
Semitism/stories/202002010053?cid=seattessed 5 May 2021.

%Jones Loeffl er, 0 AnheAbFRingdhotn eAdg aWWheasphaticHGilime 208 eec h 6
https://www.theatlantic.com/ideas/archive/2019/06/astory-jews-and-civil -rights/590929accessed 16 June 2019.

9% |bid



https://www.post-gazette.com/opinion/2020/01/02/The-usual-rhetoric-won-t-stop-anti-Semitism/stories/201912310100?cid=search
https://www.post-gazette.com/opinion/2020/01/02/The-usual-rhetoric-won-t-stop-anti-Semitism/stories/201912310100?cid=search
https://www.post-gazette.com/opinion/Op-Ed/2019/10/29/Jonathan-Greenblatt-Social-media-is-not-doing-enough-to-curb-anti-Semitism/stories/201910290013?cid=search
https://www.post-gazette.com/opinion/Op-Ed/2019/10/29/Jonathan-Greenblatt-Social-media-is-not-doing-enough-to-curb-anti-Semitism/stories/201910290013?cid=search
https://www.post-gazette.com/news/faith-religion/2020/02/01/Anti-Defamation-League-launches-tool-to-track-anti-Semitism/stories/202002010053?cid=search
https://www.post-gazette.com/news/faith-religion/2020/02/01/Anti-Defamation-League-launches-tool-to-track-anti-Semitism/stories/202002010053?cid=search
https://www.post-gazette.com/news/faith-religion/2020/02/01/Anti-Defamation-League-launches-tool-to-track-anti-Semitism/stories/202002010053?cid=search
https://www.post-gazette.com/news/faith-religion/2020/02/01/Anti-Defamation-League-launches-tool-to-track-anti-Semitism/stories/202002010053?cid=search
https://www.post-gazette.com/news/faith-religion/2020/02/01/Anti-Defamation-League-launches-tool-to-track-anti-Semitism/stories/202002010053?cid=search
https://www.post-gazette.com/news/faith-religion/2020/02/01/Anti-Defamation-League-launches-tool-to-track-anti-Semitism/stories/202002010053?cid=search
https://www.theatlantic.com/ideas/archive/2019/06/lost-history-jews-and-civil-rights/590929/

violence is aroff shootof hate speech and needs to be curbed to protect minority groups particularly, Jew
and Bhcks?” The following are extracts from the newspapmralysed.

fiHere within 40 months were two ruthlessly murderous attacks in the most sacred of spaces,
victimizing minority communitiesone racial, one religiodthat share a centuries long struggle
aganst bigotry and persecution. In both instances, the gunmen left a cache-fifdchtmnline
commentary and eagerly volunteered tineatives.fi(Kevin SackNew York Timeg} November

2018)

AWe should not kid ourselves that online hat
percentage of those folks active online go o
what weove s e(®ashifigmmPo#, mdéam NeuelbBdNovember 2018)

Thearticlescontain the exact words utilized by white supremacists to describe Jews. Hatred for Jews was
coded in rhetoric; but words used either described Jewish roles inSher@xplained historical stereotypes
that attractd hatred or discrimination towards them. For instance, one of the Synagogue shooters just prior
the shooting wrote, i O p eJawshyimging in tieeyildns BVIL Maslims sito theéh e

c 0 u n t°% Waldrhan of theVashington Postonments that the shooter committed the worst-8ethitic
massacre i\merican history because he believed the conspiracy theories propagated by the then Americ
president among others about immigrants threatening American and then joined it to hishaatendlaior

Jews as being part of the problém.

Another white supremacist was caught on tape leaving racists messages against African Americans and Je
people, o6little kikes. They get rul ed bslavedthase | e
littl e pi ec ¢%Awhife suprenakistsnwho dsoveifor at l@ast six hours to unleash mayhem or

a minority group said in his online hate manifesto posted just few minutes before shooting dead more tt

97 So far, all the articles in this chapter support this idea.

%8 Ruth Marcus, Trump has stoked the fears of the Bowerses among us oct 28/abii8gton Post
(https://www.washingtonpost.com/opinions/truimasstokedthe-fearsof-the-bowersesamongus/2018/10/28/2d4cc088af0-
11e8b3f0-62607289¢fee_story.ht)naccessed 30 April 2021

®Paul WaWidtmlanr,adi st ad, T TheWpashisgtomPogtNovembea20i8e w | o wo
https://www.washingtonpost.com/blogs/pldime/wp/2018/11/01/witkracistad-trump-sinksto-a-newlow/ 20 Sept. 2020
Wjason Wihlisgensudremaci st Richard Spenc eTheGuartiamgNov. 20¢9. st s |
https://www.theguardian.com/world/2019/nov/04/wkstgpremacistichardspenceiracistslurstapemilo-yiannopoulos

accessed 1 May 2021
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