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Abstract
This thesis consists of an investigation of Live Art practice as political intervention
through an engagement with refugees and refugee law. Its starting point is my refugee
father’s narrative set against the issue of rights, belonging and citizenship, as these
questions were addressed by Hannah Arendt in the wake of the Second World War, and
the Holocaust, and in the face of the plight of countless persons and refugees in the postwar period and early 21st century. The theoretical foundation for the research was provided
by the insights and approach of radical democracy, as informed by the work of Giorgio
Agamben and Jacques Rancière, and also by the reconceptualisation of the art-politics
relation in the work of Rancière, Clare Bishop and Nicholas Bourriaud. Those who work
under/with/through Live Art determine its form, and for this research, Live Art was
developed as an immersive experience for participants, creating paradoxical situations with
the intention of disrupting the distribution of the sensible.

The core of the research was

the development of three Live Art interventions and their various iterations. These were 1)
Margarita X v Secretary of State for the Home Department, 2) Mustafa Y v Secretary of
State for the Home Department, and 3) Jabal al Baba v the Israeli State. Each
demonstrates how such events can reveal aspects of the political process of the law to
participants, and tests the nature and potential of Live Art as a political practice. The
interventions were based on actual cases, but they were not designed to persuade the
audience to a particular point of view. Rather, the distinctions and definitions that were
central to them were allowed to emerge (to become visible) and thus to function to unsettle
(or not) the participants. An immersive method of reenacting legal case studies was
developed and tested in the UK, and then adapted to the context of Palestinian encounters
with Israeli law. The intensity of experience created by the Live Art form made palpable
the precarious and, according to Arendt, paradoxical position of the stateless, thereby also
showing this artform to be effective in challenging binary perceptions of identity,
belonging and entitlements to rights. Each intervention was, in effect, a Rancièrian process
of dissensus in action.
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Introduction
In 2006 I attended the 12th Performance Studies international [PSi]

1

conference,

Performing Rights (15-18 June), a festival investigating the relationship between human
rights, performance and creative dialogue. The conference was a collaboration between
the Live Art Development Agency [LADA] and Queen Mary University of London. At
one of the events I met a Serbian translator and theatre director, Branislava Kuborovic,
living in Prague. The dialogues we had about our respective histories and performance
practices, held over a four-day period as we travelled home from the conference on the
London Underground, took on a particular significance. During our underground
conversations I told her about letters my Polish father had written to his mother from
Dachau concentration camp in WW2, letters that had come into my possession after his
death in June 1989. As he had spent the whole of the war in the camp, there were 39 letters
written over a period of five years. They were precious objects, letters passed from one
generation to the next: after his mother’s death they had passed back to him and after his
death, to me, his daughter. I had carried them around for 17 years but had never read them,
as I did not speak German. Talking to Branislava, it suddenly occurred to me that my
father, an 18-year-old Polish boy when he was interned, had been forced to write to his
mother in a foreign language. As a prisoner he was allowed a voice but he had to speak the
language of his oppressors. I wondered what had been lost in translation and whether I
would be able to read between the lines? I suddenly wanted to hear my father’s voice. At
that moment, somewhere between Mile End and Earls Court, I decided to create a
performance about my father’s history and I decided that I would begin by translating the
letters.
The performance that emerged from this significant moment was a record of my own
personal journey of reconnecting with my late father and attempting to give this lost period
of his life an embodied voice. I had the letters translated into English, and visited Dachau
camp memorial for the first time. I used the letters and films of this visit as objects and
stepping stones in my Live Art performance. The audience was taken on a journey that
transformed a past into a present. The immersive Live Art performance embodied the
Performing Studies Internatonal, "Performing Rights," accessed 17th April 2020, http://www.psiweb.org/past-events/psi-12-performing-rights/. PSi is a professional association founded in 1997 to promote
communication and exchange among artists, thinkers, activists and academics working in the field of
performance.
1
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strength of a human spirit that could be beaten but not broken and celebrated the joys of
nourishment, both physical and emotional, that were provided by food parcels that my
father received from his mother in the camp, the contents of which he describes in the
letters. 2 When I began this research I thought that through the performance, my own
personal trauma of carrying my father’s history would finally be laid to rest and buried.
However, Amir Koldziz from Refugee Week UK, one of the funders of this project, had
told me he thought the performance was only the start of this process. The research has
revealed that his comment was very perspicacious.
The starting points of this present investigation were my practice as a Live Artist and my
refugee father and his encounters with the law. There has not previously been research into
how a Live Art intervention might be applied to asylum and immigration law, in relation to
the concepts of 'Bare Life' (Agamben) and 'politics proper' (Rancière). The central research
question of this investigation was defined as follows:
In what ways can Live Art 3 interventions reconfigure notions of identity and
belonging to reinscribe a 'politics proper' via the construction of a sensible
antagonism (Rancière) through the depiction of the 'Bare Life' of refugees in 21st
century Europe (Agamben)?
The key theoretical concepts are presented in chapters two and three of this thesis. Chapter
two consists of an elaboration of Agamben's use of the concept of Bare Life, its application
to the current predicament of refugees and asylum seekers and the undocumented and the
critical positions that have been expounded in relation to this configuration. Chapter three
is a critical interrogation of the theories of Bourriaud, Bishop and Rancière in order to
formulate a possible relationship between art and politics, one that I name a ‘sensible
antagonistic reconfiguration’. Rupturing dominant narratives of hegemonic discourse
through the Live Art process, and attempting to expose the invisible in order to achieve
reconfiguration, was one of the methods used to interrogate the practice and efficacy of
Live Art as intervention. Rancière’s concept of ‘dissensus’ in the context of ‘proper
2

Janina Moninska, Dear Mother, London 2007, webpage accessed Feb 2020,
http://www.janinamoninska.com
3 Live Art is a genre and thus is consistently referred to as Live Art throughout this thesis. The phrase ‘live
art’ means art qualified as ‘live’ by using the latter as an adjective. Therefore it could mean art (paintings,
films, sculptures, performances, etc.) that is about life, or art that is alive to the moment of its construction or
exhibition. Capitalisation, however, is not used consistently in the published literature on Live Art. History
and Practices of Live Art, edited by Heddon and Klein (2012) refer to it as live art, whereas Critical Live
Art edited by Dominic Johnson (2013) uses the term Live Art. The Live Art Development Agency (LADA)
website is mostly consistent with Live Art.
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politics’ was also used as a lens to unpack the Live Art interventions. Chapter four clarifies
the way Live Art is applied to this research and the subsequent three chapters present the
three Live Art interventions.
This thesis has engaged extensively with theoretical concepts, which are then used as a
provocation for the practice. The Live Art interventions do not demonstrate the theoretical
perspectives, nor do the theoretical perspectives determine them. The interventions are free
to deviate and problematise the theoretical perspectives. For example Agamben’s premise
that Bare Life has no agency is problematized by singular subjective acts of resistance that
confirm the refugee’s political existence. Also the incremental intermittent disruption of
the practice exposes what is in-between nothing and something, the very little or minimal
part which is something rather than nothing. This deviates form Rancière’s binary concept
of the seen and unseen, heard and not heard in his concept of the distribution of the
sensible. Insights are the outcome of the detailed description of each of the three re-enacted
legal case studies and their different iterations. Indeed, the iterative and development
process of the practice is central to the study and is an evolving relationship. Therefore,
although the theoretical perspectives add to the clarity of the thesis, at the same time they
emerge as a resonance rather than being deterministic, and there is an evolution of
learning.
The research commenced in October 2011. Fear of an influx of refugees into Europe
dominated both the media and politics throughout the period of research and had an
ongoing affect on both myself as a researcher and on the public who experienced the Live
Art interventions. In June 2012, at the same time as critiquing Agamben’s Bare Life and
following a short course, The International Protection of Refugees and Displaced Persons,
at University College London (UCL), the United Nations (UN) officially proclaimed Syria
to be in a state of civil war. This background to the intersection of art and life, law and
politics and ethics and Bare Life transformed the Live Art process and interventions. The
first series of interventions, which took place between September 2012 and March 2014,
were based on the case study of a UK Home Office interview of an asylum seeker. In July
2014, a Santander Scholarship financed my research trip to work with Internally Displaced
People [IDP’s] in Colombia. In the same month, Israel commenced its latest bombing
campaign in Gaza. While in Colombia I was invited by a Colombian Forum Theatre
practitioner to participate in a residency with stateless Palestinians living in the West Bank,
14

which took place in October 2014. An encounter with the violence of military occupation
and conflict in the West Bank had a profound effect on me as a researcher and on the
resulting Live Art interventions. In 2015, I created a series of interventions based on case
studies of Palestinian refugees seeking asylum in the UK, and in 2016 I created a series of
interventions engaging with Israeli Occupation Law in the West Bank. In summary, the
interventions that came to form the backbone of this research engaged with the legal
process of seeking asylum in the UK. A method of reenacting legal case studies was
developed and tested in the UK and then further tested in the context of Palestinian
encounters with Israeli law in the West Bank. The ideas of ‘Bare Life’ and ‘politics
proper’ were used as conceptual objects in order to investigate the effectiveness of Live
Art as a political intervention.
The practice led me into engaging with stateless Palestinians both in the UK and Israel.
Despite the specific context provided by the case studies, the intention of this research was
to focus on the broader condition of the oppressed, and on subjugation. The purpose of the
performances was not to get the participating audiences to change their political views (in
the narrow policy sense of politics) or their attitude to asylum seekers (whether welcoming
or hostile). The performances were not, in other words, intended to be a form of artistic
ideology critique. Their purpose was rather to destabilize the participants understanding of
the vetting processes and appeal hearings. They were designed to exacerbate the tension
between the perception of the world as made up of human beings with implicit rights, by
virtue of their membership of humanity, and a world made up of citizens who enjoy only
those rights of citizenship that attach to their documented identities. The aim was to
sharpen the perceptual boundaries between those who belong and those who do not, those
with rights and those without. The interventions presented the law in selected
circumstances, drawn from actual cases, in which the human tendency to experience the
pain of others imaginatively (the tendency to feel sympathy and hence to feel a generalised
identification with humanity) was abrasively rubbed against the operation of statute law.
This thesis looks at whether and how Live Art interventions (as arts practices) can
reconfigure politics through an interrogation of these tensions. Specifically, the thesis
investigates the capacity of Live Art interventions to engage audience participants in an
alteration of what Rancière calls 'the distribution of the sensible' (i.e. the social and cultural
determination of what is seeable and hearable). The research developed from a framework
15

provided by philosophical and theoretical interventions that have come to be understood as
a movement of, and for, radical democracy. In general, this 'post-Marxist' development in
philosophy, social theory and aesthetics involves the work of, amongst others, Chantal
Mouffe, Ernesto Laclau, Etienne Balibar, Alan Badiou, Simon Critchley, Slavoj Zizek,
Judith Butler and Wendy Brown. The specificity of this research, is built on the arguments
and insights of Giorgio Agamben ('Bare Life') and of Jacques Rancière ('the distribution of
the sensible' and 'politics proper' and the theoretical debate focuses on these two theorists
in order to do justice to the complexity of their ideas. In terms of theoretical discourses
around performance theory specific to Live Art, theorists such as Peggy Phelen, Philip
Auslander and Adrian Heathfield are referenced, but there was a conscious decision not to
engage further with this body of writing except through the writing of Bourriaud and
Bishop, as their work is key in their relation to Rancière’s politics of aesthetics.
Maintaining a focus on Agamben and Rancière provided a useful parameter to the research
and it provided a specificity with regards to research in Live Art practices.
The complex issue of ethics has been an important consideration at every step of the
research. I found myself continually being confronted with the question: why are you
making work about refugees? What right do you have to attempt to give refugees a voice?
Another issue that emerged was the ethics around artists using the stories and images of
refugees as source material.
Two and a half years into my research, as a result of this personal ethical dilemma, I
started to write letters to my father, although he is no longer alive. The letters that he wrote
to his mother from Dachau concentration camp had been the inspiration for my research.
His voice in these letters transcends time and space. When I read them they speak to me as
if in the present. Struggling with these ethical challenges it felt ‘natural’ to continue a
dialogue with him in the form of letter writing. Although my original intention was to
share with him the process of the research, and update him about the situation of refugees
today, I also found myself imagining what his response would be and how he would see
the situation from his perspective and experience. What I discovered I was doing was a
retrospective process of having a conversation with someone who had gone through a
trauma, using his perspective to look at the trauma of the present. In other words, I was
going back to the past to help see the present through the eyes of a dead man. The letter
writing to my father became a tool to help me focus and record my own evolution as a
16

researcher and as a politically engaged citizen. The letters also created a psychic container
to process the personal and emotional experiences triggered by the research process. As
such, their role could be compared to that of dream work in Freudian theory. 4
From the moment I wrote the first letter I was again a little girl who connected on a deep
level with her daddy. I suddenly recalled a moment in my childhood when at the age of
eight I had sneaked into my father’s office to look at a book I was told was not for
children. It was Dachau 1933-1945, by Teodor Musioł. 5 As well as being full of horrific
images, on page 228 of this book my father’s name was underlined in biro. In retrospect I
realize the research was also part of a second-generation holocaust survivor processing her
father’s trauma through the medium of creating Live Art interventions about the traumas
suffered by contemporary refugees. I found myself sharing with my father the pain I felt
after my first research trip to Palestine in 2014, in which I witnessed and experienced the
violent suppression of the Palestinians under occupation.

I wondered why I was so

unravelled by my experience, why I felt such a deep emotional connection with the
Palestinians and why I had difficulty separating from them. I now realize that I had
equated their resilience with that of my father. My experience was that they were, in effect,
living in a prison camp.
Freud recognized that unresolved trauma is reenacted through repetition. 6 At one point I
asked myself whether this was what I was doing in my Live Art performances, in the
various iterations of those performance pieces. Was this also the reason I was continually
making performances about people in traumatic situations? The creative writing of letters
to my father is a significant side effect of this thesis. Therefore each chapter is headed with
an extract of a letter presented in epigrammatic form, and they are included in their entirety
in the appendices.
Claire Bishop has criticised what she describes as ‘the ethical turn’ 7 in participatory arts.
She identifies the dominance of ‘ethical judgements on working procedures and

Sigmund Freud, “ On Dreams,” in The Freud Reader, ed. Peter Gay (London 1995), 142.
Teodor Musioł, Dachau 1933-1945 (Katowice: Instytut Śląski w Opolu, 1971).
6
Sigmund Freud, “Beyond the Pleasure Principle,” in Freud, The Freud Reader, ed. Peter Gay (London:
Vintage Classics, 1995).
7
Claire Bishop, Artificial Hells : Participatory Art and the Politics of Spectatorship (London New York:
Verso Books, 2012). 18.
4
5

17

intentionality’ 8 rather than on the aesthetics of the artwork. In research, and indeed in all
participatory projects, ethics are generally there to protect individuals. Disruption,
however, is designed to impact on a system or structure and on the rights assigned to these
individuals. This poses the question: how can individuals be safeguarded ethically whilst
making an intervention that is intended to be disruptive? For the interventions of this
research, participants were informed before the event that they would be invited to
participate but this was not obligatory, and that the interventions would be filmed as
documentation. Signs with this information were also placed on the door for them to read
before they entered the room. Once they entered, they were also offered the choice to stay
out of shot of the camera, and to leave the intervention at any point. These procedures were
effective but, as Claire Bishop posits, artworks are ‘the creation of singular acts that leave
behind them a troubling wake.’ 9 If not, she argues, ‘art enters a realm of useful,
ameliorative and ultimately modest gestures.’ 10 In other words, in artwork intended to
disrupt, ethical procedures are important, but cannot safeguard against discomfort.
The interventions were documented through written work in progress notes and video
diaries, and the interventions were both photographed and filmed. There is a divergence,
however, between experiencing the Live Art immersive process and reading the postperformance documentation. As a result, the documentation of the live events affected the
reading of the work. The positioning of the cameras in the space influenced the way the
interventions were perceived. In some cases there were multiples cameras, including a
fisheye lens. Also it was not possible fully to control the tools used. Unplanned events
resulted in shaky video shots and inconsistent sound, sometimes the camera broke down
and batteries ran out. Different people operating the cameras also imposed an aesthetic
viewpoint of their own. In the interventions engaging with Palestinians, different voices
were caught both on and off camera.
All the documentation was used to revisit the live events in order to present a detailed postperformance analysis. Photographs and stills from the videos were then selected to clarify
the retrospective written account. Inevitably, the video affected the reading of what I had
written, and what I had written affected the reading of video documentation. The detailed
description of the process is a third approach to interpretation. Images from the video
ibid. 22.
ibid., 23.
10
ibid., 23.
8
9
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documentation are presented within this thesis as an integral part of the text. I used the film
footage to create edited films of the Interventions. They are also embedded in the text,
because they play an important role in giving a sense of the immersive process of the Live
Art interventions to the reader of this thesis.
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Chapter 1
Rights, belonging and citizenship in the wake of the Second
World War and the Holocaust
A description of how the research emerged out of an engagement with my refugee father,
Leszek Moninski’s letters and documentation of his post-World War 2 experience. It is set
against the theoretical backdrop offered by the reflections of Benjamin and Arendt, who
were writing roughly at the same time, and Butler’s response to their writings. These
theoretical reflections add insight into: my father’s post-WW2 experiences, the operation
of the sovereign state and the law, the critique of violence, the ontology of precarity, the
situation of minorities, non-nationals and the stateless and the ‘right to have rights’, 1 all of
which will be further developed in this chapter.
20th July 2013
Dear Daddy,
So I am doing a PhD about refugees! I know you would be very proud. You have been my
inspiration, as always. While making a performance about your time in Dachau I discovered your
files, which contained all the documentation of your long fight to be compensated for the five years
that you spent in the camp. How long did this last? Twenty years I think. I still have to add up the
time…time lost re-visiting painful memories…. five years of working as a slave labourer, for ill
treatment, torture and permanently damaged health. Your hearing lost from being kicked in the
head by an SS guard for singing Christmas songs in Polish.
You foolish, idealistic young man.
I know you tried to end your own life when we were young. Having children of your own brought
back memories of all the children you had witnessed being killed. The Jewish mother in the Lodge
Ghetto who was walking with her child, and the van that pulled up and grabbed her infant and
threw it into their vehicle and drove away. The mother screaming hysterically in the street. The
crazy SS guard in the camp who seized a crying baby by its feet and smashed its head against a
wall.
You had to live with such memories. I am in awe that you did, and managed to continue to live and
rebuild your life again. Slowly. Mummy told me these stories after you died. During your life, we
never mentioned such things. Even now as I write they are just words that cannot comprehend or
capture the reality of what you experienced. And now today, such inhumane things continue to
happen, and people continue to seek refuge in the UK. Just like you, they have to PROVE that they
have suffered. Unlike you they have to PROVE that they should not be sent back to the places they
have left. Prove..what is the phrase……persecution.
I am happy I have reconnected with you again through writing this letter.
You wrote to your mother from the camp. Those letters inspired me to make a performance about
your life there. Now these letters I am writing to you will inspire me to keep going with this
research, and remind myself why I am doing it during those dark doubtful moments that we all
experience at times.
Your loving daughter,
Janina 2

1
Hannah Arendt, “The decline of the nation state and the end of the rights of man” in The Origins of
Totalitarianism, (Cleveland and New York: Meridian Books, 1961), 297.
2
Janina Moninska’s letter to Leszek Moninski, 20th July 2013, Appendix 1, 333-334.
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In March 1940, two weeks after his eighteenth birthday, my father Leszek Moninski and
four other ‘troublemaker’ boys were arrested while attending school in Litzmaanstadt (as
Łódź was then called) in occupied Poland. The details of my father’s activities and arrest
are documented in two letters written to Dr B. Mosheim dated 14th February 1962 and 18th
February 1962. 3 A young Catholic activist, Leszek had joined a movement organized by
the Roman Catholic Church to provide support to the persecuted population and to
counteract ‘Nazi propaganda’ in Poland. 4 He began writing articles in his school magazine
criticising the Nationalist Socialists, and shopping for Polish and Jewish intellectuals living
in hiding and Jews living in the Łódź Ghetto. The Gestapo began interrogating his mother
regularly about the whereabouts of his father, who had managed to escape from the
country just before the Nazis invaded Poland. Josef Moninski had worked as a Polish
Government official supporting minority populations.
In a letter written to his lawyer after the war, Leszek Moninski described how a civilian
from the Gestapo, who was also both a member of the Schutzpolitzei and the Hilsfspolitzie,
(Hippo) arrested him. 5 The Hippo were members of the paramilitary, and responsible for
security (Schutzpolitzei). Leszek describes how he was taken to Radogoszcz transit camp,
where he was held for eleven days. Alexander Ziedler, a member of the Gestapo, who had
befriended his aunt, visited him in the transit camp with a parcel, and told him they were
trying to get him released. With irony Leszek writes:
I have now learned that later he told my aunt that I could not be released because I
was arrested on the order ‘from above’, as dangerous to the state, but they should
not worry because he has seen that I shall be sent to a ‘good place’. This was in a
way true, because K.L Dachau was more humane than the more notorious
extermination camps. 6
My survivor father’s resilience and resourcefulness as a political activist and prisoner is
documented in this letter, and he describes (Figure 1) how he continued his anti-Nazi
activities even while in the camp:

Leszek Moninski’s letter to Dr B. Mosheim, 14th February 1962 and 18th February 1962, Appendix 2,
350-360.
4
Leszek Moninski’s letter to Dr B. Mosheim, 14th February 1962, Appendix 2, page 3 of letter, 352.
5
Leszek Moninski’s letter to Dr B. Mosheim, 18th February 1962, Appendix 2, page 4 of letter, 353.
6
Leszek Moninski’s letter to Dr B. Mosheim, 18th February 1962, Appendix 2, page 2 of letter, 351.
3
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Figure 1: Letter to Dr Mosheim, 14th February 1962. Appendix 2, page 6, 355.

The letter describes how Leszek secretly listened to allied radio in the camp and passed
information on to other inmates, risking his own life to save the life of a Jewish prisoner.
He also describes the friction between the communist and nationalist groups of prisoners,
and the fact he was interrogated in relation to a failed attempt to assassinate Kapo
Burkhardt, who had been in the camp since 1933 and ‘was on very good terms with the SS
and who knew Himmler, Goebbels and Hitler personally.’ 7

7

Leszek Moninski’s letter to Dr B. Mosheim, 18th February 1962, Appendix 2, page 2 of letter, 357.

23

During the chaos at the end of the war, Leszek managed to escape two weeks before the
camp was liberated and the letter describes how he and another prisoner chose not to take
the life of an SS man they discovered, in hiding, outside the camp. His escape from the
camp saved his life and he fled with other WW2 refugees across Germany into France.
Finally, with the help of the Red Cross, he arrived in the UK and claimed refugee status.
This was possible because his father was already living in exile in the UK. Both father and
son were unable to return to Poland after the war was over, as opponents of the Russianinstalled, communist regime were arrested on their return.
This narrative has many resonances with the situation of refugees today. As I looked
through my father’s files, I also stumbled across unexpected documentation of his 17-year
battle with the law to be compensated for his five years of imprisonment as a political
activist and slave labourer in the camp. This consisted of official government letters,
personal letters written to lawyers, testimonials written by Polish ex-government officials
and journalists about his political activity during the war and letters to various UK
newspapers. Thus began a process of using the legal documents and letters to try to make
sense of the operation of the law at that time and how it had affected his personal situation.
The narrative that emerged is as follows.
In 1950, Leszek had lodged a claim for compensation from the Federal German
Government as an ex-political prisoner. In 1961 he travelled to Germany to give personal
testimony at his appeal hearing that he had been imprisoned and subjected to ill treatment
for his political activity. He informed the Foreign Editor of the Daily Express of his case,
hoping it would be covered by their foreign correspondent in Germany. His appeal hearing
took place on 24th March in No.4 Etschadigungskammer, Landesgerichy, Köln. He wrote,
‘I will be appearing personally, and shall fight for my rights with nothing barred!’ 8 But, as
he recorded in the following letter, written in 1963 to the TV journalist Mr Brandon, the
German Government rejected his claim that he had been imprisoned for political reasons.
(Figure 2)

8

Leszek Moninski’s letter to Mr. Lancaster, Daily Express, 13th March 1961, Appendix 2, 361.
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Figure 2: Letter to Mr Brandon, 9th March 1963. Appendix 2, page 1, 362.

On the second page of the letter he expresses his anger:
The scandal is that the onus is on the claimant to prove that he was imprisoned for
racial, political or religious grounds - if he cannot, he automatically is classified as
‘national persecutee’, and as such not entitled to compensation for persecution
under the Nazis. 9
The German authorities decided that my father’s activities had been directed against the
occupying power, against the German State, and not against the National Socialists. In
other words, they did not believe he had been arrested as a political activist and they used
9

Leszek Moninski’s letter to Mr Braden, 9th March 1963, Appendix 2, page 2, 363.
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the law to create a category of ‘persecutees’, who they could exclude from compensation.
My father experienced this legal decision as yet another form of discrimination and
violence. This is very clearly expressed in the following letter (Fig. 3) that he wrote in
1960:

Figure 3: Letter to the Editor of the Daily Express: “New swastikas - old Nazi victims”, 13th January 1960.
Appendix 2, page 1, 364.

The letter describes the German law as applying racial discrimination to Nazi victims by
creating a new classification of non-Jewish victims, and he concludes this letter with:
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At present the only courts before which victims of the Nazis can seek justice are the
German Courts, in some of which the same judges are presiding who were
dispensing Hitler’s Justice.
Yours faithfully, 10
The way the law forces asylum seekers and refuges to relive their trauma as ‘evidence’ is
experienced as another form of violence, and my father had to embark on a series of letters
describing in detail the things that happened to him. He made notes on scraps of paper and
redrafted letters over and over again. The fact that he kept all this documentation is
particularly poignant. I found the following (Figures 4 and 5) scribbled on an envelope
addressed to the Foreign Office Claims Department:

Figure 4: Front of envelope addressed to the Foreign Office

Figure 5: Back of envelope listing the physical and psychological affects of his trauma.
Appendix 2, page 366.

10
Leszek Moninski’s letter to the Editor of the Daily Express: “New swastikas - old Nazi victims,” 13th
January 1960. Appendix 2, page two, 365.
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These handwritten notes say:
broken nose, head injury, incurable headaches
nervous tension & nightmares
impotency nervous disorders
The final letter he drafted for the Foreign Office described in detail his prison camp
traumas and the consequences for his physical and mental health. As he was not eligible
for money from the Federal German Government, he was advised to claim a grant from the
UN High Commissioner. This ruling was recorded in a rejection letter from the United
Nations High Commissioner for Refugees (UNHCR):

11-10-1962
Dear Mr Moninski,
We acknowledge the receipt of your Application dated 24-12-1962 and regret to
inform you that you cannot be considered for measures of assistance from the
Indemnification Fund of the United Nations High Commissioner for Refugees, as
according to your own statements, you were not a refugee in the sense of the
Geneva Convention of 28 July 1951.
You acquired British nationality on September 9th October 1951. 11
My father was appalled how international law was being used to uphold what he saw as
injustice against the individual. In the 1963 letter to Mr Brandon he concluded:
Here however, I find that I am being penalized for becoming a British Subject
before 1/10/1953. I have the High Commissioner’s ruling to this effect in writing.
I am not motivated by desire for publicity of my case and possible assistance in
getting the compensation: my greatest compensation is the fact that I am alive after
5 years in Dachau. But…
Two months after my liberation from Dachau I gave a talk on the B.B.C. on the
brotherhood of nations in German Concentration camps: with my nose broken by
an SS-man’s boot, and my faith in human nature shattered, I could still bring
myself to declare: “there are no better or worse nations - only better and worse
individuals”.
But to-day I wonder.
Yours faithfully
L.J.Moninski. 12
11
12

Leszek Moninski’s letter written to the UNHCR, 11th October 1962, Appendix 2, 367.
Leszek Moninski’s letter written to Mr Braden, 9th March 1963, Appendix 2, page 2, 363.
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This UNHCR Convention is still the foundation of the law today. 13 My father’s
documentation appears to illustrate how the United Nations Convention was in effect used
as a means to protect nation states from the fear of a ‘flood’ of refugees and requests for
compensation in the aftermath of WW2. It was only because of a 1969 protocol that
removed the geographic and temporal limits of the 1951 convention that my father was
informed that he was eligible to apply for compensation. On the 13th February 1967 he
received a letter informing him:
A supplementary Indemnification Fund has now been established under which
national persecutees may qualify for payments who prior to that date acquired a
new nationality, or who became refugees only after that date. 14
Nevertheless, this retrospective compensation for anyone who could prove that the Nazis
had imprisoned them for slave labour was not a victory for Leszek. At no point did the
authorities acknowledge the political activities of his youth that had led him to publicly
denounce the Nazi ideology of race superiority and to help his Jewish friends, actions that
had landed him in prison. The resilience that helped him survive five long years in a death
camp and which, after the war, drove him to revisit the past and write about what he had
witnessed in order to fight for what he felt were his rights (and the rights of people, like
him, who had no voice), was also unacknowledged. The following letter, written in
response to the contentious 1952-1953 international sculpture competition for an artwork
to represent the Holocaust, is the surviving record of my father’s continued post-war
activism. The prizewinning sculpture, Monument To the Unknown Political Prisoner 15
was vandalised.

“Convention and Protocol relating to the Status of Refugees”, UNHCR, accessed 28th February 2020
http://www.unhcr.org/3b66c2aa10.html.
‘Grounded in Article 14 of the Universal Declaration of human rights 1948, which recognizes the right of
persons to seek asylum from persecution in other countries, the United Nations Convention relating to the
Status of Refugees, adopted in 1951, is the centrepiece of international refugee protection today. (1) The
Convention entered into force on 22 April 1954, and it has been subject to only one amendment in the form
of a 1967 Protocol, which removed the geographic and temporal limits of the 1951 Convention. (2) The 1951
Convention, as a post-Second World War instrument, was originally limited in scope to persons fleeing
events occurring before 1 January 1951 and within Europe. The 1967 Protocol removed these limitations and
thus gave the Convention universal coverage. It has since been supplemented by refugee and subsidiary
protection regimes in several regions, (3) as well as via the progressive development of international human
rights law.’ Geneva, December 2010.
14
Leszek Moninski’s letter written to the UNHCR, 13th February 1967, Appendix 2, 368.
15
Dario Gamboni, The Destruction of Art: Iconoclasm and Vandalism since the French Revolution
(London: Reacton Books, 1997). 156, Gamboni describes how Reg Butler's original model of the sculpture,
'a monument to those who had died in the concentration camps', was destroyed by a Hungarian refugee
artist Lázló Svilvassy while on display at the Tate in 1953.
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Extract from a letter written to The Daily Telegraph, 18th March 1953:
UNKNOWN POLITICAL PRISONER
The prizewinning model in the International Sculpture Competition on the
above theme succeeded in rousing such a strong emotion, that a visitor to the
Exhibition tried to destroy it. How many people, however, who saw this model, or
its picture in the Daily Telegraph, gave a thought to the subject of this abstract
work of art?
…
Worse off are those political ex-prisoners who are stateless. They have no
government to back their claims. German Reparation Authorities hold that only
those are entitled to compensation who can prove that they were active against the
Nazi Regime. But German concentration camps were filled with people caught in
the streets in mass arrests for no other reason but that Hitler’s war machine needed
slave labour. Under present German legislation these people are not entitled
compensation. …
States have been paid compensation, Herr Krupp, whose factories thrived
on slave labour, had £40,000,000 of property restored, but the individual political
prisoner is apparently not entitled to compensation for loss of freedom and health,
for humiliation and cruelty he suffered.
In this country there are more than a thousand stateless ex-prisoners of
German concentration camps, some old and ailing, living in difficult conditions,
lonely and disillusioned.
They are Britain’s own Unknown Political Prisoners. 16
My father’s championing of the rights of the politically stateless echoes the academic
discourse that was taking place at the time in the writings of Walter Benjamin and Hannah
Arendt and today in the work of Judith Butler. These philosophers are all Jewish and this
had a direct impact on the lives of both Benjamin and Arendt. As German Jews they
experienced the exclusions and deportations practiced by the Nationalist Socialist regime
of the 1930s, and the displacement of millions of people during and after WW2. Benjamin
did not survive. He took his own life on 26th September 1940 on the Franco-Spanish
border: he had suffered from the trauma of having to leave behind his Paris home and
beloved library, as well as suffering from ill health. Arendt describes the trigger factor that
was ‘an uncommon stroke of bad luck’ for him. 17 Benjamin had been granted a US
Leszek Moninski’s letter to Daily Telegraph, 18th March 1953, “Unknown Political Prisoner,” Appendix
2, 370.
17
Walter Benjamin, Illuminations (London: Fontana Press, 1968). 23. Arendt writes a moving account of
his last few days.
16
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emergency visa in Marseilles and was in transit to Lisbon to board a ship there. On the
very day he and a small group of refugees arrived at the Spanish border it was closed, and
the border official would not accept any Spanish transit visas that had been issued in
Marseilles. One day earlier Benjamin would have got through without trouble, and one day
later the people in Marseilles would have known it was not possible to pass through Spain.
As illustrated by my father’s narrative of being denied compensation because he became a
British Citizen before 1953, dates can acquire unforeseen significance and have extreme
consequences for refugees. An analogous contemporary example is Germany’s response to
the Syrian war in 2015. On 31st August 2015, in order to facilitate the movement of
millions of displaced Syrian people, German Chancellor Angela Merkel decided to
suspend the Dublin Procedure for Syrians, and Germany opened its borders in order to
facilitate the movement of millions of displaced Syrian people. 18 This meant that refugees
from Syria would no longer be sent back to the first EU country that they entered. 19 On
10th November 2015, however, Germany reinstated the Dublin regulation for Syrian
refugees. 20 Those who arrived the day after the borders were closed were, like Benjamin in
1940, refused entry. Arendt, however, was more fortunate. She managed to escape to
America and survive the war. She died on 4th December 1975.
Arendt’s own personal despair is captured in her essay, ‘We Refugees’, which was first
published in the Menorah Journal in 1943. 21 This essay describes with irony the condition
of the German Jew who, however much they attempt to assimilate in their adopted country,
is considered to be an outsider. She relates this to the historical position of the stateless
refugee and, as Butler points out, this influenced Arendt’s critical perspective on the nation
state. Butler interrogates the way Arendt’s writings provide an account of the relationship
between the nation state and the reproduction of statelessness, and a separation between
the nation and nation state and between national identity and citizenship. Arendt was
opposed to any state formation that was based on exclusions of a heterogeneous
Slavov Žižek, Against the Double Blackmail: Refugees, Terror and Other Troubles with the Neighbours
(London: Allen Lane 2016). Žižek reflects on the implications of this sovereign act taken by the German
Chancellor Angela Merkel.
19
Allan Hall and John Lichfield, "Germany Opens Its Gates: Berlin Says All Syrian Asylum-Seekers Are
Welcome to Remain, as Britain Is Urged to Make a 'Similar Statement'," Independent 24th August 2015.,
accessed 29th February 2020, https://www.independent.co.uk/news/world/europe/germany-opens-its-gatesberlin-says-all-syrian-asylum-seekers-are-welcome-to-remain-as-britain-is-10470062.html
20
Reuters ( AFP, KNA), "Germany Reinstates Dublin Rules for Syrian Refugees," (Berlin: Deutsche Welle
(DW), 10th November 2015). Accessed 29th Feb 2020, https://www.dw.com/en/germany-reinstates-dublinrules-for-syrian-refugees/a-18842101.
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Hannah Arendt, The Jewish Writings, ed. Edited by Jerome Kohn and Ron H. Feldman (United States of
America: Schocken Books, 2007).
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population, and this included the founding of the State of Israel on principles of Jewish
sovereignty. Butler points out that criticism of Zionism and the Israeli State can be
interpreted as anti-Semitic. In Parting Ways: Jewishness and the Critique of Zionism 22 she
elucidates how she feels caught in the double bind of Jews in the diaspora who criticise the
actions of Jewish State, but fear that to give voice to this will stoke anti-Semitism. Arendt,
like Butler, was also accused of being a self-hating Jew, but she rejected the double bind
and insisted on arguing her case. Accused of certain values that were assumed to come
from being German, and of not loving the Jewish people, she responded by remarking that
her love was for persons, not people. Butler points out:
When Arendt refuses to love “the Jewish people,” she is refusing to form an
attachment to an abstraction that has served questionable purposes. Generated by a
historical logic that insistently separates the abstract principle, “the Jewish people,”
from the living plurality of beings it claims to represent, this version of the Jewish
people can only reinforce both anti-Semitism and its wrong-minded opponents. 23

Butler also agues, however, that Arendt’s position is complicated and full of paradox, and
this will be illustrated later in this chapter.
Benjamin responded to his historical condition with the essay ‘Critique of Violence’
(1921), 24 and ‘Theses on the Philosophy of History’ (1940). 25 These texts had a significant
influence on the work of Arendt. The former is a critique of state violence, the latter
details Benjamin’s views on history and oppression. In her introduction to the publication
of his writings, Arendt explained that his ‘confusing language style’ is in part due to his
reference to Jewish theological resources. She writes that ‘His thinking neither aimed nor
could arrive at binding, generally valid statements, but that these were replaced, as Adorno
critically remarks, “by metaphorical ones”’. 26 This interpretation of his writing explains
the complexity of these two texts. As interrogated by Butler, the former engages with
dialectical thinking but at the same time is shaped by mythical and religious metaphors,
and the latter reinterprets the Judaic concept of the messianic and time. She clarifies the
difference between the two as:
Judith Butler, Parting Ways: Jewishness and the Critique of Zionism New York: Columbia University
Press, 2013.
23
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(a) a critique of legal violence—the sort of violence that states commit precisely
through their legal structure… shows us that it is not possible to treat law as the
alternative to violence, but it also opens up the question of how it becomes possible
to refuse uncritical forms of obedience to unjust regimes.
b) a critique of those forms of progressive history that would realize an ideal over
time (which) centers on his idea of how the messianic reconfigures history and
focuses on the possibility of finding present form for the history of the oppressed,
one that does not belong to a single nation, but requires a flashing transposition of
oppression across time and space. 27
Butler’s clarification and summary will now be explained. ‘Theses on the Philosophy of
History’ was Benjamin’s last work, and it is the voice of a man fleeing persecution and
trapped in a particular moment in time. Butler argues that Benjamin reinterprets the
religious concept of a messiah, the arrival of the saviour of the world at some future time,
into something different. It is as not a figure, it is not anthropomorphism, nor is it even an
event that enters through the door, but is rather a disruption to temporality or indeed an
alternative temporality. 28
According to Butler, in Benjamin’s earlier work, ‘the messianic are “chips” and “sparks”
from another time that striate the present and a Messianic “now time”’, 29 and in the later
‘Theses on the Philosophy of History’ Benjamin allies the messianic with the struggle to
save the history of the oppressed from an imposed oblivion. This is his position of the
oppressed Jew, the oppressed stateless refugee, and can also include the oppressed position
of my father’s history. In the Butler quotation above the ‘forms of progressive history that
would realize an ideal over time’ 30 are what Benjamin in his theses calls ‘homogeneous
empty time’. 31 This can be interpreted as referring to a historical idealised linear perception
of time and list of events that is ‘empty’, as it excludes the history of the oppressed and
‘now time’. Butler adds another dimension to Benjamin’s ‘now time’: ‘we fight for the lost
history of the oppressed in the present because loss is occurring all the time’. 32 This is very
prescient in relation to my narrative of the lost history of my oppressed father and the everpresent loss I feel for him now. Arendt also appears to support this interpretation of
Benjamin’s work in her introduction to the selection of his writings, published in
Illuminations (1968).
Butler, Parting Ways, 6.
Ibid., 103.
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These interpretations of Benjamin’s work also resonate with the ‘now time’ of this
research, with me writing letters to my father thirty years after his death, connecting with
his fight to give voice to the stateless concentration camp survivors that he describes in his
letters, and making my Live Art interventions, which engage with the position of the
stateless refugee today. Benjamin claims the suffering of the oppressed flashes up during
moments of emergency, and interrupts both homogeneous and teleological time. By
teleological time he is referring to the interpretation of a linear sequence of events by
looking at the results of what has occurred to explain what has happened. Translating the
letters written by my father in the concentration camp to his lost mother, writing letters
now to my lost and found father, reading notes he had written on the back of envelopes and
engaging with the current state of emergency created by millions of stateless refugees in
transit also appears as a form of interruption to homogeneous and teleological time. Butler
asks if Benjamin’s ‘sudden and provisional light’ 33 is ‘dangerous mysticism?’ 34 Or indeed
closer to the ‘politics of remembrance?’ 35 In this context both my father’s letters to others
and my letters to my father can be interpreted as a provisional light, translated into a
politics of remembrance.
I described my father’s encounter with the law as a form of violence. In 1921 Benjamin, in
response to the way the law was being used to legalise violent Nationalist Socialist polices,
published ‘Critique of Violence’. This essay, partly inspired by Greek myth and partly by
Jewish theological resources, is, like ‘Theses on the Philosophy of History’, a complex
text, but it gives a critical insight into the operation of the law. Butler clarifies that
Benjamin’s critique offers two different accounts, with the first of these questioning ‘How
legal violence can become possible? What is law such that it requires violence or, at least,
a coercive effect in order to become binding on subjects?’ 36 The second account asks
‘What is violence such that it can assume this legal form?’ 37 According to Butler, this
opens up another question, ‘Is there another form of violence that is not coercive that can
be invoked and waged against the coercive force of law?’ 38 Benjamin’s answer to this
problem of how to challenge unjust coercive laws is to present another messianic
Ibid., 102.
Ibid., 102.
35
Ibid., 102.
36
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37
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38
Ibid., 71.
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reinterpretation of what he terms a third force of divine violence, which Butler in turn
interprets as a paradoxical non-violence. The following exegesis will clarify the
relationship between these three positions.
Khatib discusses the relationship between means and ends within any legal system and the
way an applied force of violence can be considered to be a justified means to a justified
end. 39

In relation to justified means, Benjamin makes a distinction between law-

preserving violence and law-instating violence. As Butler clarifies, the former refers to
courts, police and daily ways in which law is made and upheld, and the latter to when a
polity comes into being and law is made and imposed with the edict ‘this is now the
law!’ 40 Butler points out that this edict ‘can also be a prerogative exercised by the military
in innovating coercive actions to handle an unruly population. Interestingly, the military
can be an example of both law-instating and law-preserving power, depending upon
context.’ 41 Butler suggests that the fact that the military is the example of an institution
that both makes and preserves law allows it to be used as a model for understanding the
internal link between these two forms of legal violence. This application of military
instating law will be further explored in chapter 7, in the context of Israeli military law in
operation in the West Bank. Benjamin relates law-preserving violence to myth and for
Butler law-preserving violence is the by-product of law-instating violence. She unpacks
Benjamin’s complex analogy to Greek gods, cycles, divine violence, guilt, redemption and
mere life unprotected by law. Khatib describes the cyclical nature of law-making and lawpreserving violence, which Benjamin calls the mythic cycle of violence, as an ‘everchanging law oscillating between the two, a new law, destined in its turn to decay’. 42
When a law is destroyed, in order to preserve itself, a new law is posited. For Benjamin,
this fateful cycle implies there is something fundamentally wrong with the law; there is no
such thing as an intrinsically just law. Benjamin’s answer is to break this cycle by coming
up with a third paradoxical non-violent law that he names divine law, one that, according
to Khatib and Butler, exists outside the dialectic of law-making and law-preserving
violence.
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Butler explains how Benjamin’s concept of divine violence is a force that acts against the
coercive force of the legal framework. She argues that when an established law is unjust,
doing the right thing according to that law must be suspended, and she refers to
Benjamin’s example in his essay of the general strike that seeks to undo the legal basis of a
given state. But she posits that Benjamin’s divine violence is not arguing for anarchism.
For Butler, the anarchic or destructive moment is the necessary limit of the condition of
positive law, which is constantly recurring in the dialectic of law-making and lawpreserving violence:
It does not portend an epoch yet to come, but underlies legal violence of all kinds,
constituting the potential for destruction that underwrites every act by which the
subject is bound by law. 43
For Butler divine violence is neither despotic or coercive, because
Benjamin does not call for a violence, but suggests rather that destruction is
already at work in the presupposition of positive law and, indeed, of life itself. 44
Positive laws are human-made laws and are therefore inherently coercive and forceful, and
are the opposite of the concept of ‘natural’ laws, which in legal terms are the result of
inherent rights, enforced by nature or reason, and for believers, by God. Benjamin’s
concept of divine violence is a reinterpretation of the latter. My father’s fight for the rights
of the stateless, as well as his right to be recognised as a victim of false imprisonment and
slave labour by the German state, is an example of the cyclical nature of law-making and
law-preserving violence. Despite the fact that the law was changed and he was eventually
granted compensation, the way the law was used to exclude the stateless did not change.
Hannah Arendt takes up this fight in her critique of the nation state and of Zionism in
particular.
According to Butler, Arendt’s work is pivotal because it connects the dispossession of the
Jews in Europe, the Palestinians in the State of Israel and all stateless persons who are
coercively dispossessed of home, land and rights of self-determination. Butler’s analysis
provides insight into all the paradoxes and seeming inconstancy of Arendt’s position on
being Jewish, Zionism, the nation state, plurality and federalism, as she responds to
political events from the end of WW1 to her death in 1975.
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In 1951 Arendt wrote a chapter entitled ‘The Decline of the Nation State and The End of
the Rights of Man’. 45 In this chapter she makes a direct link between the establishment of
the nation state and an erosion of human rights. She cites Edmund Burke’s 1790 critique of
the French Revolution’s ‘The Declaration of the Rights of Man’, 46 which asserted that
human rights were an ‘abstraction’ 47 that were meaningless in practice:
The paradox involved in the loss of human rights is that such loss coincides with
the instant a person becomes a human being in general… …which deprived of
expression within and action upon the common world, loses all significance. 48
She cites the example of the loss of rights of ‘700,000 to 800,000’ 49 Palestinians, who
were forcibly displaced as a result of the establishment of the Nation-State of Israel in
1948. This was also the same year as the Universal Declaration of Human Rights was
proclaimed by the United Nations General Assembly in Paris as a common standard of
achievement for all peoples and all nations. Arendt also makes reference to Aristotle and
the ancient Greek understanding of ‘human rights’ as referring to a basic human being with
the power of speech, zoë, and as separate from the ‘political animal’, bios, defined as one
who lives in a community. Arendt suggests that when people lose their artificial persona as
rights-holders they are left in a state of nature and reduced to bare humanity. According to
Stephanie DeGooyer, this is where the phrase first appears in The Origins of
Totalitarianism:
We became aware of the existence of a right to have rights (and that means to live
in a framework where one is judged according to actions and opinions) and a right
to belong to some kind of organized community, only when there suddenly
emerged millions of people who had lost and could not regain these rights because
of the new global political situation. 50
Gooyer goes on to posit that
Arendt’s insight here is that the one right that is really needed, and missing, is the
right to be a citizen of a nation-state, or at least a member of some kind of
organized political community. Insofar as the right to be a citizen is the one right
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that makes enjoyment of all civil, political, and social rights possible, it seems
natural for Arendt to call this right the “right to have rights”. 51
In other words, for Arendt the paradox involved in the loss of human rights can only be
resolved by the recognition that those rendered stateless also have the ‘right to have rights’.
Butler examines how Arendt implies that Jews and all refugees from Nazi Germany were
part of a larger set of historical expulsions that needed to be understood both in their
specificity and structural similarity. Arendt also claims that statelessness is the recurrent
political disaster of the twentieth century, which ironically appears to be the situation in the
twenty-first century as well. From her historical position, Arendt describes how the result
of the massive increase of stateless people after WW1 gives rise to European fascism, how
nationalism overwhelmed the rule of law and how, gradually, the will of the nation
becomes more important than the rule of law. Butler clarifies how ‘The state thus took on a
function unregulated by the rule of law, and, in Arendt’s terms, “denationalization became
a powerful weapon of totalitarian politics”’. 52 Citing Arendt, she describes how this meant
that ‘A stateless person is an “outlaw” by definition and so is not “deserving” of legal
protection and minority populations become subject to denationalization, expulsion, and
extermination.’ 53
As a result of their political situation, Butler proposes that both Benjamin and Arendt
oppose homogeneity, Benjamin in his challenge to the concept of continuous history, and
Arendt in her rejection of the unity and sameness of the nation. As described above,
Benjamin puts forward a heterogeneous narrative of history, which for him is not linear but
is made up of moments when past or future memories flash into the present. Arendt,
according to Butler, argues for an acceptance of the heterogeneity of the population, which
she calls plurality. Although the focus of Arendt is on the ‘decline’ of the nation state and
its exclusions, Butler argues that Arendt is not proposing the end of the nation state or the
declaration of the rights of man. For Butler, Arendt’s critical practice was an attempt to
underscore the political paradoxes of the nation-state:
For instance: if the nation-state secures the rights of citizens, then surely the nationstate is a necessity; but if the nation-state relies on nationalism and invariably
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produces massive numbers of stateless people, it clearly needs to be opposed. And:
if the nation-state is opposed, then what, if anything, serves as its alternative? 54
Butler claims that, as Arendt considers that there is nothing natural about being stateless,
her central argument is not only for the separation of national identity from citizenship, but
also recognition that the boundaries of both are fluid and contingent and that they evolve
historically.
In 1961 Adolph Eichmann was put on trial in Jerusalem for his central role in the Nazi
Final Solution, and I discovered another letter in my father’s files. It is written to The
Evening News about the publicity surrounding the trial. (Figure 6)

Figure 6: Letter to The Evening News, “Eichmann’s victims”, 1961 55

The part of his letter that the newspaper actually published, which they sent to him with the
editor’s compliments, illustrates how the media rendered it into a form of spectacle.
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Figure 7: “My Torment”, response to article in The Evening News, 1961 56

The information in the letter about the distinction between racial persecution and national
persecution, the latter being denied compensation, is omitted; the focus is on his physical
trauma and mental agony.
Again the category of national persecutee in the letter highlights how a nation state can use
the law as a means to include some and exclude others. Indeed, my father’s indefinite
incarceration by the German State in 1940 has parallels with the indefinite detention of
‘detainees’ by the US Department of Defence in Guantanamo Bay. In Precarious Life: The
Powers of Mourning and Violence, 57 Butler describes how in 2002, in response to the war
on terror, the US also created a new category of prisoners, ‘detainees’. 58 Butler points out
that they are not even called prisoners, as that would suggest that they had internationally
recognized rights as prisoners of war. Instead, they are detainees for whom the protection
of the law is indefinitely postponed.
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Arendt was also critical of the Eichmann trial and in 1963 she published a controversial
book, Eichmann in Jerusalem. 59 Butler describes a shift in Arendt’s thinking from this
time. The complex position of the Jews as a people made it difficult to speak for very long
about a ‘nation’ and Arendt did not feel comfortable with the new State of Israel, even
though it defined itself as a Jewish State, conducting a trial of Eichmann in the name of its
own population. According to Butler, the idea of plurality replaced Arendt’s idea of a
nation that belongs to no territory and no state. Butler claims Arendt’s writing becomes
committed to an equality that resists absorption into nationalism, and she turns her
attention to forms of ‘living in contestation and difference.’ 60 This position will be now
explained in more detail.
Butler presents the case that Arendt’s critique of the Eichmann trial is complicated and full
of paradox. But she suggests that the rhythm of Arendt’s text and its internal antagonism
reveals that Arendt is trying to formulate a position of considerable complexity and
ambivalence. Butler sums up Arendt’s criticism of the hearing as follows:
Arendt did not think that the history of anti-Semitism or even the specificity of
anti-Semitism in Germany could be tried. She objected to Eichmann's treatment as
a scapegoat; she criticised some of the ways that Israel used the trial to establish
and legitimate its own legal authority and national aspirations. She thought the trial
failed to understand the man and his deeds. The man was either made to stand for
all of Nazism and for every Nazi, or he was considered the ultimately pathological
individual. It seemed not to matter to the prosecutors that these two interpretations
were basically in conflict. 61

Butler also points out, however, that although Arendt criticised the Israeli court and Israeli
political institutions, she accepted the legitimacy of the Israeli court to decide the fate of
Eichmann. At the same time, she questions if victims can also function fairly as judges and
‘If Nazi atrocities were to be understood as “crimes against humanity,” then it would seem
that impartial international tribunals should judge the case.’ 62 Also, according to Butler,
although Arendt disagreed with the way they arrived at the decision to punish him, she did
end up agreeing that he should be put to death. Butler explains that Arendt was critical of
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Eichmann himself, for his role in creating and obeying a noxious set of laws, and for his
failure to be critical of positive law. Arendt contends that as laws are posited by the state,
they can take any form that the authors want. She finds fault with his obedience, his lack of
critical distance and what Arendt calls his failure to think. According to Butler, Arendt
wanted the trial to be ‘a broader reflection on the historically specific challenges of moral
responsibility under dictatorship.’ 63 This latter criticism led to her phrase ‘the banality of
evil’ 64, which, as Butler explains, ‘caused outrage among some members of the Jewish
community, who thought this sentence risked trivializing both what took place in the
concentration camps and the extermination of over six million Jews by the Nazi genocidal
regime.’ 65 Butler presents the case that the use of ‘banal’ refers to non-thinking itself: the
crime against humanity became banal because it was committed in a routine, systematic,
daily way, without being questioned; it was accepted without moral or political resistance.
The facts of what actually happened, however, were not banal at all.
The question of how to oppose unjust laws still continues today. Referring to Arendt’s On
Violence (1970), 66 Butler points out that Arendt disagreed with Benjamin’s dialectic as
outlined in his ‘Critique of Violence’, discussed above. In her book, according to Butler,
Arendt solves the problem by defining violence as coercion and power as non-violent and
specifically as the exercise of collective freedom. Butler claims that Arendt did not think
Benjamin understood the importance of law in binding a community together. 67
It is at this point that Butler proposes to oppose legal violence with her concept of the
ontology of precarious life. This concept was first presented in Precarious Life: The
Powers of Mourning and Violence (2004) 68 and was further developed in Frames of War:
When is Life Grievable? (2008). 69 Butler defines precarious life as an ontological human
animality, a life that crosses the human and non-human divide. Ontological here is
referring to a determined origin. For Butler, precarity is manifested through needs such as
hunger and shelter, and through a precarious body, being able to live and being exposed to
death. She proposes that if we start from this shared condition of precarity, normative
operations that decide in advance who counts as human and who does not would be
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challenged. Normative operations, here, refers to the established way of doing things,
which is repeated until a pattern emerges. This can be applied to the law and also to social
norms that can act upon a subject. Butler explores the operation of norms on gendered
behaviour and subject formation. She claims that norms have no determined origin and as a
process do not only act once but are continually repeated. She also argues that the
‘iterability’ of norms creates spaces to ‘evade every determinism’. 70 In other words, she is
claiming that norms are not deterministic and can be challenged. This can be applied to the
normative operation of the nationalist constitutional frame of the nation state, which
excludes the precarious dispossessed, the refugee. Butler considers that challenging such
norms is a form of politics and in the context of precarious life she calls this the politics of
precarity. She clarifies that, as all life consists of precarious needs:
Political orders, including economic and social institutions, are designed to address
these very needs without which the risk of mortality is heightened. Precarity
designates that politically induced condition in which certain populations suffer
from failing social and economic networks of support and become differentially
exposed to injury, violence and death. 71
In other words, she is presenting a politics of precarity as an ethical appeal for protection.
This is different to appealing for protection to the nation state, which through its
establishment of borders and boundaries is responsible for creating the situation of the
precarious refugee in the first place.
She applies this concept to a critique of Arendt’s concept of political collective power and
response to Eichmann. Butler shows how Arendt judges Eichmann, and faults him for
believing and then obeying those who choose with whom to inhabit the earth. Arendt
engages with plurality by using a plural ‘we’ to condemn him to death, but Butler points
out that Arendt cannot maintain this position consistently through her work. This is
because, as Butler illustrates, Arendt vacillates between sovereign decision and collective
making.
Before turning to this critique of Arendt on Eichmann, it will be useful to clarify the terms
sovereign and sovereign decision, as well as the distinction between governmentality and
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sovereignty. According to Butler, this helps to describe more accurately how power works,
and through what means.
Traditionally sovereignty is understood as providing a legitimising function for the state
and legitimacy for the rule of law, as ‘a unified locus of state power.’ 72 Citing Foucault,
Butler suggests:
But as sovereignty in the traditional sense has lost its credibility and functions,
governmentality has emerged as a form of power not only distinct from
sovereignty, but characteristically late modern. … Governmentality operates
through policies and departments, through managerial bureaucratic institutions,
through the law, when the law is understood as a “set of tactics”… thus (it)
operates through state and non state institutions, … (and) gains its meaning and
purpose from no single source, no unified sovereign subject. …
For Foucault, it is precisely “governmentalization that has permitted the state to
survive”. 73
Butler points out, however, that the emergence of governmentality does not necessarily
mean the devaluation of sovereignty; indeed she presents the case that this has resulted in a
new configuration of state power in which both governmentality and sovereignty operate
side by side. Foucault pointed out that governmentality uses the law as a tactic and Butler
that the state tactically uses governmentality to operate a suspension of the law, in order to
increase its sovereign power. In her view, a contemporary version of sovereignty is created
in the moment of withdrawal, so the act of suspension is performative and ‘a law that is no
law, a court that is no court, a process that is no process’ is produced by this act of the
state.’ 74 This is another iteration of the mythic cycle of law, ‘The state of emergency
returns the operation of power from a set of laws (juridical) to a set of rules
(governmental), and the rules reinstate sovereign power.’ 75 Butler goes on to claim that
these rules are not binding by law but are fully discretionary and arbitrary, and it is
government officials who interpret the rules and then apply them.
One example of this was the way Adenauer’s German State used governmentality and the
law as a set of tactics to exclude ‘national persecutees’, such as my father, from
compensation. An example of the latter is the way the state suspended the law in order to
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arrest ‘detainees’ indefinitely. Other ways in which sovereign power operates are further
developed by Agamben, and will be the subject of the next chapter.
Butler also claims that the resurgence of sovereignty within the field of governmentality
has led to an abundance of ‘petty sovereigns’ 76 and she points out that Arendt judges
Eichmann both for his sovereign decision to act and his collective decision to follow the
orders of the Nazi regime to implement the Final Solution. For Butler, this relation
between the ‘I’ and the ‘we’ ‘exposes a fault at the heart of sovereignty’, 77 that inevitably
makes the voice vacillate between modes. Arendt tries to present both a model of a just
sovereign and the collective power of democratic politics, and for Butler ‘this tension
seems to form a recurring and irresolvable dimension of her thought.’ 78 This is because
Arendt, according to Butler, does not consider the fact that having to live with others we
do not choose, what she calls unchosen cohabitation, also creates antagonism, which can
be manifested in aggression and hostility towards others. For Butler, this problem could be
solved if cohabitation was not only considered to be a political goal, which is Arendt’s
position, but also a condition of social existence. For Butler, Arendt mistakenly separates
the sphere of the public from the sphere of the private and, as explained above, for Butler
the sphere of the private is the place of ontological precarious life. For Bishop this is ‘an
irreducible fact of politics: that vulnerability to destruction by others follows from all
modes of political and social interdependency and constitutes a demand on all political
forms.’ 79 In other words, by connecting with precariousness, defined as the politics of
precarious plurality, she is opposing the neo-liberal political position of individualism,
which she believes is unresolved in Arendt’s writings.
Connecting with the precarity of the community is a relational practice, and for Butler this
overcomes the division between ethics and politics, as ethics also becomes a relational
practice responding to the precarity of those who are ‘not me’. This includes minorities and
the stateless, non-nationals who emerge from a particular history of the nation state. Butler
describes them as
… the ones who do not belong, who had to flee, or who fled into containment and
who did not know whether there might still be legal protection for them in the
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midst of such loss and fear… and it will be rife with antagonism and hostility, both
necessary and obligatory. 80
In using the words ‘both necessary and obligatory’ Butler posits that Arendt should have
‘rethought the social, that field of plurality, not only as a site of belonging, but as a site of
struggle.’ 81 Butler even proposes that plurality disrupts sovereignty time and time again.
Butler’s focus on plurality and sovereignty as a site of struggle is significant to her concept
of precarious politics. She also views Arendt’s concept of plurality as a potential that is
understood as a process. She applies this idea of process to Arendt’s proposal of equal
protection for all, stating that the ‘commitment to equality is a commitment to the process
of differentiation itself.’ 82 In the context of Arendt’s concept of plurality Butler uses
differentiation to refer to the political rights of what she calls ‘a differentiated (and
differentiating) population’. 83 In other words, a population made up of different minorities,
which are themselves in a continual process of differentiating between themselves.
Butler also applies the process of differentiation to the process of framing. In Frames of
War 84 Butler explores how framing seeks to convey and determine what is seen. She
applies this to the way visual and conceptual frames can build and destroy populations as
objects of knowledge and war. One of her examples is the way the Israelis frame
Palestinians as terrorists, in order to justify the bombing of Gaza as an act of self-defence.
For her, framing is an epistemological problem, whereas the question ‘what is a life?’, her
exegeses of precariousness and precarious life, is an ontological one. She also explores
how frames can create the space for recognition and then differentiates ‘recognition’ from
‘apprehension’. In other words, seeing something is not the same as experiencing it, and
for Butler apprehension only happens when one encounters the precariousness of the
situation or of a life.
Although both Arendt and Butler, and indeed Benjamin, are defending the rights of the
dispossessed and oppressed, they do not claim that one historical experience of
dispossession is the same as another. Butler writes:
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The suffering of one people is not exactly like the suffering of another, and this is
the condition of the specificity of the suffering for both. … If specificity qualifies
each group for analogy, it also defeats the analogy from the start. And this means
that another sort of relation must be formulated for the problem at hand, one that
traverses the inevitable difficulties of translation. 85
For Butler, following Arendt, the internally and externally differentiating action of
pluralisation that cannot (and should not) be overcome emerges as another sort of relation.
In this context, it is important to differentiate between the fact that ‘One suffering is never
the same as another. At the same time, any and all suffering by virtue of forcible
displacement and statelessness is equally unacceptable.’ 86 Returning to Benjamin, she
suggests that following his concept of messianic time, as articulated above, if the memory
of historically-forgotten dispossession is to be connected to the unacceptable conditions of
refugees across time and context, this must be done without claiming analogy. She also
differentiates between the operation of trauma, historical amnesia and the contemporary:
‘In trauma the past is never over; in historical amnesia the past never was, and that “never
was” becomes the condition of the present.’

87

She flags up the danger of only

acknowledging the history of the oppressed though the discourse of past trauma.
Dispossession and displacement is not only the result of war but also operates as
confiscation of property and land, and for Butler it is important to document ongoing
practices of dispossession, not only to focus on dispossession that took place in the past.
Again she uses the example of the trauma of the catastrophic displacement of Palestinians
from their homes in 1948 and recurrent history of land confiscation by the State of Israel.
She argues that the focus of the Israeli State on their own historical Jewish trauma has also
had an impact on the Israeli State’s historical amnesia about Palestinian history and
dispossession.
Returning to the question of the nation state, human rights and statelessness, Butler’s
exegesis has been arguing for the possibility of ethical relations that differentiate a certain
condition of dispossession from national modes of belonging. She also claims that in
Arendt’s later writings, the proposal of a Palestinian version of the federation fell from
Arendt’s vocabulary. She concludes that, although Arendt still maintained her critique of
the human rights framework, she was not altogether done with the Declaration of the
Rights of Man. Butler describes Arendt’s belief in the collective decisions of the ‘common
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interest’ 88 as effectively displacing her critique of human rights discourse with a discourse
of her own. Butler also appears, here, to be displacing Arendt’s discourse with a discourse
of her own. Arendt’s focus on the nation state and its exclusions also leads her to the
conclusion that those who have been dispossessed of rights are actively dispossessed.
Butler claims:
Arendt writes quite clearly in The Origins of Totalitarianism that the ostensible
“state of nature” to which displaced and stateless people are reduced is not natural
or metaphysical at all, but the name for a specifically political form of destitution. 89
In other words, according to both Arendt and Butler, even when the rightless and stateless
find themselves in conditions of political destitution, their lives, even when lost, remain
political. The narrative of my father also exemplifies this.
This exegesis of statelessness as a challenge to the nation state, in the context of the postWW2 period and in relation to my father’s letters, will now be considered in the context of
the discourse of Agamben and his focus on sovereignty and the exercise of raw power in
the state of exception. This is very different to Arendt’s focus on the nation state and its
exclusions, and results in different conclusions and political effects. Unlike Arendt and
Butler, Agamben gives a metaphysical position to the stateless and dispossessed refugee, a
position he calls ‘Bare Life’.
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Chapter 2
Bare Life, the law and human rights: Agamben and Rancière
This chapter presents Agamben’s concept of Bare Life and sovereign power, and
Rancière’s critique of human rights and concept of the politics of dissensus. It then
presents the case that acts of resistance from the position of Bare Life have the potential to
reconfigure politics. These concepts were used to inform the legal interventions created
for this research, not as truths or messages to be communicated to the audience, but in
order to challenge established normative legal procedure as being in some way natural or
obvious.
2nd March 2014
Dear Daddy,
I keep being drawn back to psychology…I think it is because I am grappling with my own state of
being, but at the same time I am grappling with yours and with that of the refugee, which I think you
represent.
How did you move on while at the same time you kept on revisiting the past over and over again for
nearly 20 years in your efforts to be given remuneration? Whereas Grace from Zimbabwe wanted to
put the past behind her. And I am trying to put my past [enmeshed in yours] behind me one
generation on.
But I am thinking (now) that maybe your way of moving on was putting your energies into writing
letters to newspapers and challenging the law, you in fact did not address the pain until it grabbed
you by the throat and you had an emotional breakdown. Then it became the ‘topic we do not
mention’.
Today ‘care of the self’ is put into practice with the concept of resilience that is taught to people in
difficult situations, from refugees to people with mental health issues (which many refugees have as
well).
But this is not the focus of my research.
But in some way just the huge number of migrants and refugees…(as I write there are MILLIONS
fleeing Syria) are challenging the power of the nation states and the law. I have a vision of sheer
numbers walking, an apocalypse of humanity on the move ….
I will write to you again on 5th March, your birthday.
Have been missing you today…which is nice…(cause it means I feel your presence)
Kisses
Janinka 1

The 1951 Refugee Convention 2 definition of a refugee is someone who is ‘outside the
country of his nationality’, and has a ‘well-founded fear of being persecuted for reasons of
race, religion, nationality, membership of a particular social group or political opinion’. 3
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Before this legislation, however, a person could be a refugee in his or her own country.
The word ‘refugee’ was first used in the Bible to describe a person fleeing persecution who
sought refuge in the Church. Since 1951, the convention definition has been continually
amended in order to encompass the complex nature of what constitutes current forms of
persecution. There have been many legal and treaty alterations to the movement and
protection of refugees. In Europe these have included the 1985 Schengen Agreement,
which opened up European borders and at the same time imposed new rules and
restrictions, and the controversial ‘states of exception’, 4 justifying the incarceration of
suspects without trial, brought about by the post-9/11 fear of terrorism (see chapter one).
Such continual processes of amending statutes and changing procedures have had an
impact on the definition and experience of what it is to be a refugee.
Agamben and Bare Life
Philosophy has attempted to understand the situation of the refugee, particularly after the
Holocaust. As described in chapter one, Walter Benjamin, Hannah Arendt, and Judith
Butler have all written on the implications of the status of the refugee for our
understanding of modernity. Agamben’s ideas are prominently reflected in both academic
and artistic dialogue because he attempts to reconnect philosophy with modern law to
create space for a new model for the future.
In Homo Sacer: Sovereign Power and Bare Life, 5 Agamben introduces the ancient Roman
law’s concept of homo sacer, which referred to a person that was expelled from the city by
sovereign decree and could therefore be killed. A banished person was considered to be
sacred, because as an outlaw they could not be sacrificed. Anthony Downey explains the
meaning of ‘sacred’ in this context, as an outlaw who could be both killed and not
sacrificed reads as a paradoxical figure. Sacred in ancient Roman times referred to the
position of being ‘set apart’ 6 and not to the religious meaning it took after Christianization.
A sacred man could therefore not be sacrificed in a religious ritual. In this sense, the homo
sacer is outside or beyond both divine and human law. Subject to the death penalty, homo
Stephen Humphreys, "Legalizing Lawlessness: On Giorgio Agamben’s State of Exception, No.3 " The
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sacer was still included, through an act of exclusion, within the law. For Agamben, this is
the foundational moment of the politics of democracy, based on inclusion and exclusion,
illustrating how the city and later the state places its citizens into an ambiguous and
paradoxical position of precarity and protection. He calls this the ‘originary political
element’. 7 Following Arendt, Agamben also adopts Aristotle and the ancient Greek
separation of zoë (basic life) and bios (political animal) and then adds a third term for the
position of homo sacer, which he calls ‘Bare Life’. This term is adapted from Benjamin’s
Critique of Violence and his concept of ‘mere life.’ Benjamin describes the biological
position of mere life/Bare Life with typical poetic analogy: ‘For blood is the symbol of
mere life….For with mere life the rule of the law over the living ceases…it is the
annihilating violence of the absence of all law making.’ 8 Produced by law, reduced to its
biological function of mere existence, Agamben claims Bare Life 9 is a biopolitical form of
life. Agamben’s distinction between Bare Life and natural life (zoë) is significant in that
the latter is entirely without relation to law, whereas Bare Life is excluded from law. It is
not an original state, but the condition of being stripped of every legal framework. It
therefore has a definite connection to sovereign power: a relationship of having been
reduced to mere biological existence by the power of the state sovereign. The most famous
example Agamben gives as a concrete description of the extreme biopolitical position of
Bare Life is that of the inmates of the Nazi concentration camp, in particular the
Muselmann, the individuals who squatted, rocking backwards and forwards like a Muslim
in prayer, until s/he eventually died. According to Victor Frankel, himself a concentration
camp survivor, the Muselmann were reduced to this state because, unlike my father, they
gave up the will to survive. 10 Agamben’s claim is that the Nazi concentration camp was
not an anomaly but rather ‘the law (nomos) of a sovereign power re-emerging in modernity
and made manifest in the architecture of genocide.’ 11
Agamben advances the idea of the refugee, as Bare Life, being separate to the rights of
man. He argues that it should be considered a border concept that radically calls into
question the principles of the nation state. Agreeing with the claim of Arendt’s that the fate
Agamben, Homo Sacer, 88.
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of human rights and the nation state are bound together, as discussed in chapter one, he
takes this one step further, asserting ‘that the decline and crisis of one necessarily implies
the end of the other.’ 12 In other words, the contemporary situation of millions of displaced
refugees renders the nation state obsolete. For Agamben, the separation between
humanitarianism and politics is the extreme biopolitical phase of the separation of the
rights of man from the rights of the citizen. As a result, he claims that humanitarian
organizations can only grasp human life in the figure of Bare Life and ‘end up maintaining
a secret solidarity with the very powers they ought to fight.’ 13
The critique of Bare Life and human rights
In “Who is the Subject of the Rights of Man?” 14 Jacques Rancière subjected Arendt and
Agamben’s position on human rights to criticism. Rancière proposes that it is possible to
solve the problematic relationship between human rights and the nation state by ‘resetting’
the subject of the rights of man. He points out that although Arendt uncovers the paradox
of human rights as ‘either the rights of those who have no rights or the rights of those who
have rights,’ 15 this is either a void, or a tautology. Applying what gradually emerges as
typical Rancièrian logic, Rancière posits that there is a third assumption: ‘The Rights of
Man are the rights of those who have not the rights that they have and have the rights they
have not.’ 16 This relation of the subject to his or her rights is enacted through a double
negation, and it is the subject that is the significant factor for Rancière. The subject of
rights, ‘or more accurately the process [my italics] of subjectification…bridges the interval
between two forms of the existence of rights.’ 17 The two forms to which Rancière is
referring here are firstly the written rights of The Declaration of Rights, 18 and secondly the
rights of those who interpret this inscription of the Rights of Man. 19 For Rancière, man and
citizen are political subjects that do not designate a collection of individuals. Like the
concepts of freedom and equality, ‘They are surplus names, names that set out a

question or a dispute (litige) about who is included in their count.’ 20 For him, the
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individual subject who enacts these predicates, who presents a challenge to these so-called
border concepts. To support his claim, Rancière uses the example of the women of the
French Revolution who were not allowed to vote or to be elected but who could
nevertheless go to the scaffold. For Rancière, these women who were sentenced to death as
enemies of the revolution were at least one example where Bare Life could be considered
political, as their actions were considered of consequence and they were punished by the
state. Rancière explains: ‘They acted as subjects that did not have the rights that they had
and had the rights that they had not’. 21 In other words, they acted on the presupposition
that they had rights as citizens of the state. This critique of Agamben’s concept of Bare
Life presupposes that another logic exists based on the equality of political
subjectivization, where certain singular (subjective) events confirm a person’s political
existence. For Rancière, political subjectivation is the process by which a person claims
their equal position in relation to the state, even from their place of exclusion.
Rancière applies this logic to a rearticulation of the space of politics, which he reframes as
‘dissenssus’. Firstly, he claims that ‘There is politics because the common is divided.’ 22 As
such, politics is not a discussion between speaking people in the form of consensus and
community, as defined by other philosophers beginning with Aristotle. It is a conflict
about who speaks and who does not, about what is to be heard as the voice of pain, and
what is to be heard as an argument about justice. For example in order to be heard, certain
voices are permitted to speak, others are not. The rational voice is often considered to have
more authority than the emotional voice. If these usually excluded voices are given space
to express themselves in any community, the result is conflict rather than harmony. This is
different to the normal usage of the word dissensus as the absence of a shared or common
approach or understanding. Rancière reframes politics, therefore, as a process of dissensus
and disagreement. He clarifies what he means by disagreement:
This leads me to a methodological remark: disagreement is not only an object of
my theorization. It is also its method. Addressing an author or a concept first means
to me setting the stage for a disagreement, testing an operator of difference. This
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also means that my theoretical operations are always aimed at reframing the
configuration of a problem. 23
The aim of reframing the configuration of a problem is also significant in this process of
disagreement, as reframing opens up a space that challenges the status quo, a space from
which something different can emerge. For Rancière, there is no ‘pure’ politics of
consensus kept in place by what he terms ‘police’, his generic name for the dispositif that
preserves public order rather than the police force per se. Politics exists when the boundary
separating those who are included and excluded in any given situation, such as the citizen
and Bare Life, is put into question:
This means that there is no political life, but a political stage. It takes place when
there is a disagreement about what is politics. Politics is a way of re-partitioning the
political from the non-political. This is why it generally occurs ‘out of place’, in a
place which was not supposed to be political. 24
This is why Rancière articulates politics as dissensus: putting two worlds into one and the
same world. Continuing the analogy of staging politics, a political subject is the capacity
for staging such scenes of dissensus. For Rancière, through the process of dissensus an
individual who has no rights claims their place in the political constellation and replaces
‘human’ rights with individual acts, as if they ‘have the rights they have not’. For
Rancière, this is the opening of an interval of political subjectivization. This political
subject validates their case and place by putting together the world where their rights are
valid and where they are not. They put together a relation of inclusion and exclusion. The
role of equality also plays a part in this understanding of politics. Rancière points out that
not every wrong is necessarily political. In his view,
A wrong is political when it enacts the basis of political action, which is the mere
contingency of equality, which is evidently not the case of ‘popular’ movements
asking for the purity of the blood, the power of religion, and so on. 25
As will be explained in chapter three, Rancière is referring here to the equality of
intelligence to make and understand sentences in general, and not to the manifestation of
all forms of intelligence. In this context, like the presupposition of the women of the
French Revolution of the right to have rights, the excluded political subject presupposes
their equal right to be seen and heard. By doing so, they challenge the conflicting
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boundaries between who is allowed to speak and who is not and between acceptable and
unacceptable ways of speaking.
Rancière comes up with a generic name for the subjects’ claim to their place in this process
of dissensus: the demos. For him, this is the name of the people who have no part and are
uncounted, which does not mean the population of the poor, but rather of a supplementary
part. In other words, the women of the French Revolution had no part in the nation state as
political subjects, as they did not have the vote, but were still supplementary subjects who
made up half of the population of the state. As such, the demos is an empty name for these
supplementary people who claim their place in the process of dissensus. For Rancière,
politics is the specific moment when dissensus occurs, and he proposes that the framing of
a future happens in the wake of political intervention.
Rancière applies this position to his rearticulation of the process of political
subjectivization, by proposing that:
There is no man of the Rights of Man, but there is no need for such a man, the
strength of these rights lies in the back and forth movement between the first
inscription of the right and the dissensual stage on which it is put to the test. 26
The ‘right’ here is referring to the ‘right to have rights’, which is enacted through the
political subjectivization of the process of dissensus and bypasses the problematic empty
signifier of the rights of man. From this position, Rancière presents the case that
Agamben’s argument misses this logic of subjectivization. Similarly, he claims that if you
presuppose that rights belong to definite and permanent subjects then Arendt was correct in
uncovering the vicious circle that the only real rights are the rights of the citizen. For
Rancière, however, these positions deny the reality of the struggles led outside the national
constitutional frame. For him, the clandestine immigrants in the zones of transit or the
populations in refugee camps invoke rights by constructing a dissensus against the denial
of the rights they suffer. 27 Rancière is not the only critic of Agamben’s concept of Bare
Life, as an inhuman life that exists at the borders in a zone of indistinction between the zoë
and bios, a life stripped of its form of life. Another critic is Donald Bousfield, whose
critique will be addressed in the context of Agamben and the sovereign state. Rancière’s
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concept of dissensus and the political stage, as outlined in this section, will be used as a
conceptual lens to interrogate the efficacy of Live Art as political intervention.
Bare Life and sovereign power
Agamben claims that the way Benjamin unites violence and law in his ‘Critique of
Violence’ (see chapter one) should be the premise of every inquiry into sovereignty. He
sees ‘divine violence’ as the central problem, however, of every interpretation of the essay.
Benjamin concludes his essay with the following:
But all mythical, lawmaking violence, which we may call executive, is pernicious.
Pernicious, too, is the law-preserving, administrative violence that serves it. Divine
violence, which is the sign and seal but never the means of sacred execution, may
be called sovereign violence. 28
This is the only time that sovereign violence and the state of exception appear in this essay
and Agamben attempts to clarify that sovereign violence is not to be confused with divine
violence. For Agamben, sovereign power, which creates what he calls a zone of
indistinction 29 of exception by suspending the law, can even be said to be the medium of
the dialectic of violence.
In this sense, it can be said that both sovereign violence posits law, since it affirms
that an otherwise forbidden act is permitted, and that it conserves law, since the
content of the law is only the conservation of the old one. 30
Agamben claims that divine violence is outside this dialectic of exception and rule and
zone of indistinction, existing in another ‘zone’ that exposes how the two types of
violence, law making and law conserving, ‘is the real single content of law. 31 He claims
that this line of argumentation leads Benjamin to focus on the bearer of the link between
violence and law, which Benjamin calls ‘mere life’, instead of defining divine violence per
se.
Thanos Zartaloudis explains that in contrast to traditional philosophy, which casts new
thought in new conceptual terminology, Agamben describes his method of research as that
of an archeologist digging up the past, not to uncover a prehistory, but to open up what he
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describes as ‘a point of emergence’. 32 This method was used in his link to Benjamin’s
mere life/Bare Life and homo sacer, (see Agamben and Bare Life above) which becomes
the overarching figure of his political and philosophical study. Agamben proposes that the
politicisation of natural life is the paradigm of modern politics. 33 His interpretation of
Bare Life also relies heavily on Foucault’s concept of biopolitics. Foucault writes:
For millennia, man has remained what he was for Aristotle: a living animal with the
additional capacity for a political existence: modern man is an animal whose
politics places his existence as a living being in question. 34
Agamben also interprets Foucault’s idea that modern man is a ‘political animal’ as ‘Bare
Life.’ Zartaloudis clarifies that Agamben agrees with Foucault, in saying:
In modern governmental power…the oscillation between constitutive and
constituted sovereignty and exception, legislation and ‘police’…makes it
increasingly impossible to place the onus of real responsibility on anyone in
particular. The secret core of politics is therefore neither sovereignty nor law, but
government: ministerial power, vicariousness, policing control and enabling…the
state of exception. 35
Agamben contends, however, that he does what Foucault neglected to do, which is to argue
that the birth of biopolitics and the state control of mere life are not the products of
modernity, but a coming to light of the hidden foundation upon which the entire Western
political tradition rests.
In the context of Benjamin’s dialectic of violence, Agamben, using his distinctive method,
interrogates what he calls the paradox of sovereignty and its zone of indistinction.
Following the political theorist Carl Schmitt’s definition, ‘Sovereign is he who decides on
the state of exception’, 36 Agamben argues that the paradox is that the sovereign is both
outside and inside the juridical order, as it has the monopoly over the decision of
suspension of the law. The relation of exception is something that is included solely
through its exception. He uses the logic of the example in language to clarify this paradox:
the example is included in the set it belongs to, and the exception is also included by the
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fact that it does not belong to it. Similarly, all law is situational law, as it includes the
possibility of the suspension of the rule. This situation cannot be defined as a situation of
fact or situation of right, but it establishes a paradoxical threshold of indistinction between
the two and as such is ‘essentially unlocalizable’. 37 According to Agamben, it is this zone
of indistinction that produces Bare Life.
Agamben’s thesis is that the state of exception will become the rule when the
‘unlocalizable is given a permanent and visible location’. 38 For him, the concentration
camp was an example of this because it was not a prison; it was outside penal law, and
therefore outside the Foucauldian paradigm. Agamben refers to Benjamin’s famous
statement in the latter’s 1940 ‘Theses on the Philosophy of History’:
The tradition of the oppressed teaches us that the ‘state of emergency’ in
which we live is not the exception but the rule. We must attain to a
conception of history that is in keeping with this insight. Then we shall
clearly realize that it is our task to bring about a real state of emergency
… 39
Agamben adds:
Today, now that the great State structures have entered into a process of dissolution
and the state of emergency has, as Walter Benjamin foresaw, become the rule, the
time is ripe to place the problem of the originary structure and limits of the form of
the State in a new perspective. 40
The originary structure here refers to the threshold of the political order of
inclusion/exclusion that Agamben has identified. His attempts to provide a solution to the
problem of this new perspective will now be described. This can be seen as another
example of Agamben’s archeological method of research, in digging up the past to open up
a new point of emergence.
Returning to the Greeks, Agamben proposes that Aristotle’s articulation, in ancient times,
of the relation between potentiality and act, dynamis and energeia, is as complicated as the
relation between constituting and constituted power. As outlined in chapter one, at the end
of WW1 Benjamin presented the relationship between constituting power and constituted
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power as the relationship between violence that posits law and violence that preserves it.
Agamben proposes that sovereignty arises out of the establishment of constituting power
(which he defines as the praxis of a constituting act), and connects the problem of
constituting power to the problem of the constitution of potentiality. For Agamben, the
unresolved dialectic between the constituting power and constituted power opens the way
for a new articulation of the relation between potentiality and actuality. He argues that the
knot that binds sovereignty to constituting power, possibility to reality, must be cut. 41
Agamben engages with Aristotle’s demonstration that the autonomous existence of
potentiality, which does not pass into actuality, is the same as the potentiality not to (impotentiality). Citing Aristotle he raises the question of whether it is indeed possible to act
at all if the origin of the meaning of potentiality is not to act? Aristotle’s answer to this
problem is that potentiality can both be and not be at the same time. For Aristotle,
potentiality and actuality are categories of being, two ways in which being is said to be. 42
Agamben refers to Herman Melville’s short story ‘Bartleby The Scrivener’ (1854) 43 as one
of the rare attempts in modern thought to ‘conceive of being beyond sovereignty’. 44 A
‘scrivener’ was a person who made a living by writing letters to court and legal documents,
and Bartleby replies to every request with the sentence ‘I prefer not to’. 45 Agamben
interprets this in/action as the embodiment of a way of resisting every possibility of
deciding between potentiality and potentiality not to.
In the context of the law, Agamben suggests it is possible to apply the understanding of
potentiality to the sovereign ban that also consists of a paradoxical position both not to be,
and to be (applied). Thinking beyond what he calls the ‘limited relation’ that is the
sovereign ban, he suggests that a new articulation of the potentiality of law emerges. 46
What Agamben proposes is a potential future beyond Bare Life, a coming community of
‘whatever singularities.’ Jessica Whyte clarifies Agamben’s political paradigm as: ‘A
politics of means without ends, … a politics of singularities without identity, of beings
with no “nature”, no task and no biological destiny: a politics, in short, of potential
beings.’ 47 His notion of 'whatever' is based upon the original Latin definition of 'being
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such that it always matters', not on the contemporary English meaning of ‘whatever’,
implying it does not matter. In other words this is a politics of a potential future and of
potential beings: ‘Only such a politics, Agamben contends can overcome the bloody forms
of inclusion and exclusion presupposed by any community founded on identity.’ 48
Agamben is proposing that the way the law maintains its force and value actually offers the
potentiality for change, as thinking beyond the current sovereign state and community
would result in bringing about a ‘real state of exception’. 49 In a real state of exception, he
claims, which Benjamin calls ‘a real state of emergency’, the law would still be a force, but
without the nation state based on nationalism and problematic inclusions and exclusions.
Agamben’s manifestation of ‘I prefer not to’ is interpreted as a coming community, a
community that is never actualized but, by the same logic as above, resists sovereignty and
opens up a space for something new to emerge. This appeal against identitarian politics,
however, and thus against any particular claim to ownership of, or jurisdiction over, a
territory, is problematic. It is posited as a presumption based on a vision of a future
community, one that will never exist, according to Agamben, but which acts as a form of
regulative moral touchstone. Unlike Butler’s precarious lives, it is not justified by
argument, such as that we share a common (essential) humanity. Indeed, Agamben defines
his notion of 'whatever singularity' as an 'inessential commonality, a solidarity that in no
way concerns an essence'. 50 This implies that the ‘coming community’ doesn’t start from
the presumptions that we are all humans and doesn’t conclude that, in virtue of that
essence, we all owe each other solidarity.
Agamben is consistently criticised for his conceptual essentialism. Andrew Schaap adds to
this criticism. He agrees with Agamben that human rights are conduits of power and,
therefore, inevitably repressive. For Schaap, however, this does not stop people tactically
invoking human rights in their struggle for equality. He presents the case that the strength
of Agamben’s critique is to expose how human rights are ideological but that it is possible
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to concede that human rights are potentially ideological without agreeing that they are
necessarily so:
Agamben’s totalizing critique of human rights does not allow for any such tactical
appropriation of human rights within social and political struggles. Indeed to couch
any political struggle in terms of rights is to be already complicit in one’s own
biopolitical subjection. 51
Schaap also agrees with Rancière that human rights establish a formal equality from
anyone to everyone rather than inscribing particular substantive rights within the juridical
order. He also points out that Agamben is in the uncomfortable position of criticizing those
on whose behalf he speaks. For Schaap, Agamben’s proposal of the concept of potentiality
and a coming community is also perceived to presuppose a messianic conception of
politics. He posits that this is utopian in the worst sense, in that it fails to locate the
possibilities for social transformation within the existing material and discursive conditions
of the world in which we find ourselves. 52
Other philosophers have criticised Agamben’s concept of Bare Life for being excluded
from political jurisdiction. Donald Bousfield, following Rancière, argues for refugee
agency and acts that challenge the discourses of pity and exclusion with reference to
refugees. He presents manifestations of refugee agency in the movements of the sanspapiers in France and the non-status Algerians in Canada, which challenge the inclusions
and exclusions of sovereignty. 53
It is commonly agreed that the logic of sovereign exception and the nation state enabled
the emergence of the refugee and the camp, and thus of Bare Life. For Rancière, Bousfield
and others, however, this excludes the contingent nature of sovereign power. Bousfield
agrees with Agamben that the logic of sovereign power presents sovereignty as fully
constituted, as this is the only conceptual space from which the logic of sovereignty makes
sense. Nevertheless, he suggests that the way Agamben applies this concept to the logic of
potentiality forecloses the potentiality that the exclusion (as both inside and outside the
law) of the refugee represents. For Bousfield, Agamben’s account misses the significance
of subjectivity and of the act. He argues:
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Thus while sovereignty appears as a consistent logic, it requires ongoing acts to
manifest this consistency. This is critical because Agamben’s analysis fails to
elucidate the centrality of the act (rather than the exception) as the basis of the
consistency of sovereignty. But reasserting the importance of the act we can
recover agency, both from sites inside the logic of sovereignty and in the spaces of
exclusion. 54
For Bousfield, the differentiation between the conceptual and the political is important
because of the way sovereignty manifests itself. The refugee is conceptualized as a form of
‘taking subject’ rather than one who has been granted citizenship. Even in their place of
exclusion, their actions claim a part. If they are characterized as a ‘problem’ this only
reinforces their abject status as humanitarian objects in need of rescue, which can be
considered as another way of enacting violence upon refugees: their desubjectification, the
removal of their agency, and the imposition of passive suffering on them as pitiable
objects.
Bousfield argues that migration has taken place throughout history and should, therefore,
be seen as a norm rather than as an exception. He cites Arendt’s observation that refugees,
including herself, even when granted citizenship, still remain attached to their nationality
thereby challenging further the state-centric concept of the single nationality of the nation
state. 55 For Bousfield and others, even though homo sacer is important for conceptualizing
sovereignty, it cannot explain how the politicisation of the camp and the agency of the
refugee, in the space of political exclusion, becomes a ‘fighting collectivity’ in the lived
experience of exclusion. Yet it is problematic to decide what properly constitutes a
political act. In other words, political acts also operate in a constituting and constituted
dynamic. Arendt sees this as a perpetual problem, and both Arendt and Rancière posit that
political acts can only be understood in a retrospective account. Bousfield contends that
this position reinforces the potential of incremental acts that provide a possibility of
change. For him small constituting acts of resistance contribute to a potential reconstituted
and reconfigured politics.
Bousfield also points out that when Agamben makes the argument that the camp is given a
permanent spatial arrangement, any analysis of refugee agency on a personal level speaks
to the place of the camp. In other words he is challenging Agamben’s concept of a zone of
54
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indistinction with this notion of place. He also cites practices of protest and refers to the
way that the body becomes a site of resistance in detention centres in the form of hunger
strikes, mass gatherings, escape attempts, internal protests, etc. Bousfield claims these
refugee acts also manifest themselves in the same acts as the protest of citizens, in the
excluded space where Bare Life should make such activism impossible. He makes the case
that even the practice of sacrificing the body can be interpreted as a highly symbolic
marker of resistance. Such acts could be and have been interpreted as illustrations of Bare
Life, but Bousfield posits that they can also be interpreted as a political challenge to
sovereign exclusion.
Thomas Lemke highlights the influence of new liberalism, which he argues is overlooked
in this analysis. 56 He points to the important transformation of the state under the sign of
deregulation, privatisation and liberalisation. He proposes that it is more and more the
scientific consultants, economic groups, and civil societal mediators that define the
beginning, end and values of life. He suggests that this ‘withdrawal of the state’ could
itself be analysed as a political strategy, though one that does not necessarily refuse legal
rights. In an inversion of Arendt’s proposal that the private sphere created a threat to the
state, Lemke proposes that the shift of the legal and regulatory competences to the private
sphere as a political strategy of the state poses a much greater threat to the future. He sees
this as reflected in the problem of accountability in detention centres that have become
private businesses. According to Lemke, Agamben appears to fail to see that not every
single form of exclusion needs to be grounded in legal regulations, or necessitate a
suspension of the law. Following Foucault, he posits that sovereignty also resides in the
‘life politics’ of sovereign subjects who are expected to act in autonomous ways as
individuals, and who are also inscribed with ‘arts of government’, which direct how they
reflect themselves as moral persons and parts of collective subjectivities. 57 He also cites
Foucault who called for a ‘new right’ that suspends the difference between human being
and citizen.
Secondly, Butler discusses the connection between Foucault’s concept of governmentality
and sovereignty.
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She sees governmentality as performative, and posits that the
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anachronistic meaning of sovereignty has reemerged as a tactic of governmentality. The
act suspension (the suspension of a law or the suspension of rights) is likewise a
mechanism that works by differentiating populations on the basis of their ethnicity and
race. So, for Butler, sovereignty must be understood in term of the larger power, which
would include, for example, the power of governmentality. She uses the example of the
USA’s indefinite detention of terrorists in Guantanamo, as discussed in chapter one of this
thesis, to show that law was not only suspended but was also deployed as a tactic to
differentiate between more or less entitled subjects. Some people are deemed dangerous.
She argues that, on the grandest of scales, this is a categorization that is applied in the
dominant Western discourse to the whole of the Palestinian people, for example.
Sovereignty is used as a tactic to manage populations and to manage them outside the
law. 59 In the case of Palestine, she claims it is used to manage the whole of the people
outside the limitations imposed by international law. In such a situation, Butler believes
that any internationalism that is worthy of the name must strive for the rights of the
stateless, in general, and for the self-determination of the Palestinians. For her, public
space is where these issues are to be debated, but it is also a space where ‘certain emerging
patterns of censoriousness and censorship’ define ‘certain kinds of exclusions’. 60 Her
examples of such exclusions in the public space include the way the charge of antiSemitism is used to silence the voice of opposition to Israeli policy, and the way the label
of ‘traitor’ or ‘terrorist sympathizer’ is used to silence opposition to US indefinite
detention.
This proposal that public space is defined by certain kinds of exclusions will now be
presented in chapter three, in relation to the public space of art.
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Chapter 3
Art and politics: Bourriaud, Bishop and Rancière
This chapter looks at the continued debate between those who support an ‘art for art’s
sake’ aesthetic and those who produce politics-infused art. The issues around relational
aesthetics, as initiated by Bourriaud, and the ‘politics of aesthetics’, as insisted upon by
Rancière, are presented. It concludes with a model of sensible antagonistic reconfiguration,
which will be used to investigate the live art interventions created for this research.

12th March 2015
Dear Daddy,
Going to start writing more regularly again!
I should have written to you on your birthday, which has just passed! …
5th March, imprinted in my memory and soul!
…
Last week I offered to do a work-in-progress performative presentation of the Live Art as activism I
put together for the Palestinian Solidarity Group!
Before I started, when I asked if there were any activists in the room some one asked: what do you
mean by activist? What is an activist?? I thought: wow, this will be a challenge! I tried not to let this
question throw me and answered by defining an activist in this context as someone who goes to
areas of conflict and takes part in demonstrations and risks their lives.
I won’t go into details now about the event, I want to share the post-performance response. … No
thank you, straight in with questions like: what makes your narrative different from a post- colonial
agenda? Is not this reflected in your critique of violence as activism? What is your position? When I
answered by saying this I am not presenting one position or voice, but many different voices,
reflecting the complexity of the situation, the response was: is not this a luxury position of the
Westerner? These people are living under oppression!
Which returns me to the soul connection I made at the beginning of this letter.
Intellectualizing, interrogating, (and it felt like an interrogation), is useful, essential, and has its
role. However, it felt the people who were so critical totally did not connect on the emotional level.
Or maybe they resisted this…
Sending lots of love,
Janina 1

The academic discourse of modernism, influenced by Marxist theory and Hegel-inspired
negative dialectics, has had a huge influence on the history of politically engaged art. This
has led to a long debate about the relationship between politics and art, which can be
summarised as between an ‘art for art’s sake’ aesthetic and the unashamed production of a
1
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politics-infused art. Those in the former camp, who claim that art designed as propaganda
or a particular politics is not art at all, includes the goal of a ‘politics-free art’, while the
latter camp views a separation between the two as either impossible or undesirable. This
debate has also evolved around the issues of relational aesthetics, as initiated by Bourriaud,
and the ‘politics of aesthetics’ as insisted upon by Rancière.
Relational aesthetics
Nicholas Bourriaud’s Relational Aesthetics (1998) 2 unleashed a series of pointed responses
and tense debates. The concept of relational aesthetics was developed from Bourriaud’s
years of curating exhibitions of contemporary art and the book consists of a juxtaposition
of artworks, ideas and philosophical paradigms. In summary, according to Bourriaud,
relational aesthetics takes its theoretical horizon as the realm of human interactions and
social context, rather than the assertion of an independent and private symbolic space. To
use his terms, he describes at length how art that constructs situations and foregrounds
relations can act as a social interstice by creating communication zones and areas of
exchange. He maintains that contemporary art consists of real time and intentional
fragmentary experiments and, as such, is specific, temporary and creates new life
possibilities.
Bourriaud positions relational aesthetics in the context of Guy Debord’s Society of the
Spectacle, 3 a Marxist critique of the market economy and mass media. Bourriaud’s book
has echoes of the passionate language in Debord’s “Situationist Manifesto”. 4 Bourriaud
writes:
The enemy we have to fight first and foremost is embodied in a social
form: it is the spread of the supplier/client relations to every level of human
life, from work to dwelling place by way of all the tacit contracts which
define human life … 5
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and elsewhere,
The future of art, as an instrument of emancipation and as a political tool
aimed at the liberation of forms of subjectivity, depends on the way artists
deal with this issue. 6
Unlike Debord, however, Bourriaud rejects the revolutionary potential of art:
The role of artworks is no longer to form imaginary or utopian realities, but
to actually be ways of living and models of action within the existing real. …
Nowadays, modernity extends into the cultural do–it-yourself and recycling,
into the invention of the everyday and the development of time lived… the
Messianic utopias of modernity. 7
In this quotation, Bourriaud appears to be presenting relational aesthetics as a new utopia.
At the same time, he asserts that he is referring to an emergent form rather than to art with
a moral content. 8 Bourriaud also criticizes Debord as solely ‘identifying inter-human
exchange with the historical negative capitalist forms of exchange’, 9 and his conclusion is
that contemporary ‘work that forms a “relational world” and a social interstice, updates
Situationism, and reconciles it as far as possible, to the art world.’ 10 He proposes that ‘the
relational sphere … is to today’s art what mass production was to Pop Art and Minimal
Art.' 11
Dominic Johnston points out a contradiction, however, maintaining that the primary
examples Bourriaud uses are ‘institutionally endorsed artists who present participatory
projects in commercial galleries, public museums, or art biennales.’ 12 Bourriaud’s writing
also focuses on the convivial, though he also gives numerous examples of artworks
creating antagonism as well as conviviality. 13 Bourriaud also claims that contemporary art
Ibid., 78.
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‘touches on eternity precisely because it is specific and temporary’. 14 Such statements
have led to the critique that Bourriaud is returning to a modernist metanarrative of
ontology and the utopia of art.
In 2004, Claire Bishop commenced a dialogue with the disciples of relational aesthetics
through publishing “Antagonism and Relational Aesthetics”. 15 In this she accused
Bourriaud of regarding his concept of relational aesthetics not as part of a continuum of
previous participatory art movements but rather as a new paradigm of artistic practice that
aimed to set up functioning ‘microtopias’ in the present. She saw this as a form of hubris,
accusing him of promoting such artwork ‘ultimately to enhance the status of the curator,
who gains credit for stage-managing the overall laboratory experience.’ 16 This type of ad
hominem criticism and personal accusation was reflected in much of the subsequent debate
taken up by artists, critics and philosophers.
Bishop criticizes Bourriaud for foregrounding a relational world which ‘requires a unified
subject as a pre-requisite for community-as-togetherness’. 17 She uses Ernesto Laclau and
Chantal Mouffe’s notion of antagonism, and Lacan’s understanding of a fragmented,
decentered subjectivity to expose how all of our interactions are, like public space, riven
with social and legal exclusions. In other words, interactions are typically expressed as
relational antagonism and not as relational solidarity and interdependence. Bishop
proposes, arguably, that only artworks that have antagonism embedded within them create
a potential for change, due to their inherent instability.
She argues that:
This relational antagonism would be predicated not on social harmony, but
on exposing that which is repressed in sustaining the semblance of this
harmony. It would thereby provide a more concrete and polemical ground
for rethinking our relationship to the world and to one other. 18
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Despite the fact that Bourriaud does refer to examples of contemporary dysfunctional
relational artworks, as referenced above, Bishop lays out a strong case that his concept of
relational aesthetics takes the focus away from antagonism.
Although Bishop’s critique can be considered an overly prescriptive definition of what
makes ‘good’ art, in other words art that is ‘a more complicated imbrication of the social
and the aesthetic’ 19, she does clarify the role of antagonism in art and the illusion of utopia
for political agency. Mouffe refers to public space as a battleground in which different
hegemonic spaces are confronted, without any possibilities of reconciliation. She presents
the case that art plays a role in subverting the dominant hegemony of an ‘agonistic’

20

model of public space, by ‘visualising that which is repressed and destroyed by the
consensus of post political democracy.’ 21 Quoting Laclau and Mouffe, Bishop writes:
Antagonism does not signal “the expulsion of utopia from the field of the
political.” On the contrary, they maintain that without the concept of utopia
there is no possibility of a radical imaginary. The task is to balance the
tension between imaginary ideal and pragmatic management of a social
positivity without lapsing into the totalitarian. 22
The danger of lapsing into the totalitarianism of art will be further developed through
discussion of Rancière’s concept of the politics of aesthetics.
The politics of aesthetics
In 1962 Theodore Adorno argued against committed art, in other words he argued for the
importance of art’s autonomy. 23 He contended that if art maintains its independence from
politics, it does not become subsumed into the system and its dominant ideology and it
allows critical distance. Art was considered to embody the contradictions of reality rather
than their resolution. 24 Rancière appears to challenge this position of separation in The
Politics of Aesthetics, (2006) 25 not by arguing that art should be committed but rather by
observing that art is politics. Rancière does this by extending the definition of aesthetics.
For him, aesthetics is not confined to art theory in general, though it is a specific regime
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for identifying and reflecting on the arts. For Rancière, all aesthetic choices are political. In
order to clarify this connection between art and politics, Rancière proposes what he frames
as ‘the distribution of the sensible’. 26
As Terry Eagleton observes, culture and ideology play a role in the maintenance of
political power. 27 Ideology, in its various forms, is the systematic misrepresentation of the
universe of relationships. This misrepresentation is not a trick or a manipulation practiced
by some people, or classes of people, to deceive others. Paraphrasing Althusser, Eagleton
argues that it is the imaginary way that we (as a species in our particular historical and
social moment) represent our real conditions of existence to ourselves. How we share a
perception of what exists and the relationships that obtain that existence determines our
behaviours and thus our self-identities.
As Eagleton reminds us, without preconceptions of some kind we would not be able to
identify an issue or situation, which implies there is no such thing as presuppositionless
thought. In other words, all our thinking might be said to be ideological. The intersection
between belief systems and political power exposes how no dominant political power can
ever be absolute and yet ideology can be inscribed in the situation itself. This is illustrated
by the following analogy: a white person can be ideologically opposed to the concept of
racism, but sit on a park bench labelled ‘whites only’. By the act of sitting on the bench
they have supported and perpetuated the racist ideology inscribed in the bench, but not in
their head. 28
Rancière’s notion of the ‘distribution of the sensible’ adds to this debate. This term refers
to the general distribution of bodies, voices, and capacities at work within a given
community. As Eli Bornowski clarifies:
The distribution of the sensible is composed of a priori laws which condition what
is possible to see and hear, to say and think, to do and make …. (it) is literally the
condition of possibility for perception, thought and activity, what is possible to
apprehend by the senses. The sensible is partitioned into various regimes and
therefore delimits forms of inclusion and exclusion in a community. 29
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Rancière’s use of the word ‘regime’ is deliberate. As Joseph J. Tanke elucidates further, in
Rancière’s representative regime of art anything that is made visible is embedded in
hierarchy. Rancière describes this visibility as the ‘axioms of representation’. 30 Tanke
explains:
The axioms of representation indicate, for example, which subjects can be depicted
in art, what is a “high” or “low” subject, the manner in which various objects,
themes, and peoples are to be treated, and the responses certain depictions ought to
elicit. 31
Katherine Wolfe claims Rancière’s case is that the relation aesthetics bears to politics is
analogous to the relation Kant's a priori forms bears to sense experience, insofar proposing
that aesthetic regimes and political regimes are closely related in terms of what can be (as
opposed to being allowed to be) seen and heard - the ‘seeable’ and the ‘hearable’ - as it
requires the partitions of the sensible as its space of disruption. 32 In other words, he is
making a correlation between the distribution of the sensible and Kant’s a priori structures
of human experience. Rancière claims that politics will not replace the partitions
(distribution) of the sensible that create a shared sensible world, but that it will erupt from
within them. 33 A useful example to illustrate this is the position of exploited cleaners in the
organisation of an institution. They have no part in the management of the institution, so
resistance to this exploitation will come from within. Wolfe also questions to what extent
improper parts and improper relations, in other words those who have no part, can register
sensibly at all. She makes a comparison to the words of those who have no part in a
political community as ‘registering much like a buzzing or humming in the air of which no
intelligent sense can be made at all. The same can be true of any claim that does not fall
into its proper place.’ 34 This can be applied to the claims of the stateless, who have no part
in the nationalist constitutional frame, or to claims of compensation for abuses that are not
recognised as having ever occurred or existed. Wolfe, following Kant, also states that
experiential moments in the manifestation of the sensible can occur with regularity, and
from this repetition conceptual matches can be made and mapped. She clarifies that: ‘It is
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not clear that the regularity is there in the sensible itself but only that it is there in the
sensible for us.’ 35 This idea of specific regularities in ‘which a concept can be recognized
to repeat itself in’ 36 will be contextualised as a method of analysis in the next chapter.
Tanke adds to Rancière’s concept of the distribution of the sensible by separating the
meaning of sense from the sensible in an analysis of Rancière’s concept of dissensus:
One way of describing dissensus is to say that it is a “separation [écart] of the
sensible from itself.” Instances of dissensus are moments in which the supposed
obviousness of the distribution of bodies, voices, and capacities, breaks down.
Aesthetic art troubles traditional patterns of assigning meaning to that which
appears to our senses, and, more generally, cultivates the separation of sense or
meaning [sens] from sense [sens]. 37
Tanke’s clarification of the complex and ambiguous relationship between art and life at the
heart of the aesthetic regime, and the way this is reflected in aesthetic art, is illuminating:
Aesthetic art is at once composed of materials gathered from the everyday
distribution of the sensible, and, because of its form as art, is to some degree
marked by its difference from it. 38
His framing of the separation of art and life adds to the debate begun with Adorno’s
argument against commitment. Tanke presents the paradox that ‘art is art only on the
condition that it is more than art, and more than art only to the extent that it defines itself
as distinct from life, that is, as art.’ 39 Similarly to Rancière’s statements about rights, (see
chapter two) this is a tautological sentence that proposes that art is not life and life is not
art. Tanke goes on to make the claim that: ‘It is this form of art that promises to be more
than art that also carries the promise of political emancipation.’ 40 Rancière also maintains
that a separation between art and life is important while at the same time positing that arts
autonomy and heteronomy are linked as two sides of the same coin. It is this idea of art as
breach within the sensible that allows us to imagine the sensible otherwise.
Tanke concludes that:
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Aesthetic art ushers us into a moment of withdrawal, rendering us foreign to
ourselves, and incompatible with the identities stamped upon us by the police
order. The aesthetic is thus that constant reminder that what presents itself to our
senses cannot be reduced to a single meaning or purpose. It is for this reason that
contemporary art does not need to become directly and explicitly political through
the adoption of “political” themes and content. As aesthetic art, it already contains
its own politics.
… Art today, it seems to me, can thrive on this ambiguity where there is felt once
again the need to demarcate art from life, but where no one can produce a hard and
fast rule for how to do so. 41
This position implies that the conception of art as being more than life is what makes it
political. Following Rancière, it is up to the spectator in encountering a specific artwork to
decide if this is the case or not. Rancière’s distribution of the sensible, and its relationship
to what he terms the politics of aesthetics, is underpinned by his concept of the
emancipated spectator, who can also appear to act in one way and think in another. Here
the use of ‘the spectator’ refers to the participant who might be involved in activities of
watching, engaging with and taking part in the event. For Rancière, all spectators are
emancipated because they bring their own free interpretation of what they experience in
the distribution of the sensible. As Eagleton claims, citing Žižek’s example of the people
on the park bench, 42 their actions do not necessary reflect what they are thinking.
For Rancière, emancipation is the process of what he calls ‘verification of the equality of
intelligence.’ 43 The following quotation is useful in clarifying Rancière’s understanding of
the equality of intelligence:
The equality of intelligence is not the equality of all manifestations of intelligence.
It is the equality of intelligence in all its manifestations. It means that there is no
gap between two forms of intelligence.
… it is always the same intelligence which is at work: an intelligence which makes
figures and comparisons in order to communicate its intellectual adventures and to
understand what another intelligence tries to communicate to it in turn. 44
Emancipation is achieved from this position, Rancière proposes, as it allows each
individual intellect the freedom to interpret the information that is being communicated.
Rancière sees all binary oppositions such as looking/knowing, looking/acting and
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appearance/reality as allegories of inequality, in other words an active/passive dictatorship.
He contends that the values given to each position presented can be changed without
changing the meaning of the oppositions themselves. He writes that ‘What counts in fact is
only the statement of the opposition between two categories: there is one population that
cannot do what the other population does. There is capacity on one side and incapacity on
the other.’ 45 Rancière posits that if we dismiss this opposition between looking and acting,
which he describes as the configuration of domination and submission in the distribution of
the sensible, then we create a means of transforming and reconfiguring this distribution of
the sensible, in other words the way we perceive the world.
Rancière defines equality as disruptive and in opposition to an orderly hierarchical
equality, which in order to be achieved silences certain voices. It is presented not as a
principle of order and distribution but as a pure supposition that must be verified and/or
acted continuously. In other words, just as the women in the French Revolution acted as if
they had equal rights to men, equality is a process of constant affirmation through actions
claiming a place to be recognised in the distribution of the sensible. This definition
occupies the same position as his concept of dissensus, as articulated above. Understanding
the emancipated spectator’s process of thinking adds to the articulation of Rancière’s
concept of equality. Peter Hallward clarifies:
That “everyone thinks” means that they think in the absence of any necessary link
between who they are and the roles they perform or the places they occupy,
everyone thinks through the freedom of their own self-disassociation. No one is
defined by the forms of thoughtless necessity to which they are subjected. 46

In other words, thinking is not defined by the imposition of external circumstances.
Thoughts are free to roam and as such, Hallward claims, thinking is considered to be a
matter of improvisation rather than deduction, decision and direction. Everything has its
stage or scene; every thinker plays or acts in the theatrical sense.

Rancière reiterates the claim that everyone has always understood the way they are
exploited and oppressed, so political action no longer needs to be informed by a detailed
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understanding of this. According to his conception of things, there is no clear way of
knowing what people may know, since what matters is less the knowledge itself than the
position of mastery presumed in any claim to knowledge. Rancière, according to Hallward,
assumes that knowledge is simply there for the taking, on the model of primacy language
learning. 47 This mode of thinking is illustrated in Rancière’s analysis of a text written by a
19th century joiner describing his relationship to his work and published during the French
Revolution in 1848. Rancière uses this text in order to illustrate the way a reconfiguration
of the distribution of the sensible can operate:
The man is made tranquil by the ownership of his arms, which he appreciates better
than the day-labourer because no look of a master precipitates their movements. He
believes that his powers are his own when no will but his own activates them. He
also knows that the entrepreneur is hardly upset by the time he spends on his work,
provided that the execution is irreproachable. He is less aware of exploitation than
the day labourer. He believes he is obeying only the necessity of things, so much
does his emancipation delude him. But the old society is there to treacherously sink
its horrible scorpion claws into his being and ruin him before his time, deluding
him about the excitement of the courage that he uses for the benefit of his enemy.
But this worker draws secret pleasure from the very uncertainty of his
occupation. 48
In summary, the joiner describes how he perceives his relationship to his work. He feels he
is empowered by the skill of his arms, and he takes pleasure in this fact as he feels he is the
master of his work and enjoys it in a way his boss cannot. Uncertainty is also a significant
word in the joiner’s articulation of his situation, because it is in these uncertain in-between
moments that there is potential for a rearticulation and reconfiguration to occur. Rancière
proposes that this description of the joiner can be interpreted as self-delusion but it can also
be interpreted as a moment of equality, achieved through the theoretical and political
discourse.
As Rancière writes, ‘This is what a distribution of the sensible means: a relation between
occupations and equipment, between being endowed with capacities of seeing, saying and
doing that “fit “ those activities.’ 49 The joiner works as if he is free; this is his belief. Belief
is subjective and therefore, as Rancière illustrates in the joiner text, it operates as a process
of delusion. Rancière describes this subjective interpretation of the distribution of the
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sensible as ‘the matrix relationship between sensing and making sense,’ 50 which can result
in a reframing of ‘common sense’. 51 For Rancière this is the reframing of the distribution
of the sensible, a politics of aesthetics. This configuration creates the potential for the
subjectivization of the part with no part, of those who are excluded from ways of seeing. It
is a moment of the activism of non-activism, a moment of Bartleby’s ‘I prefer not to’. (See
chapter two).
In a way, Rancière sees a total transformation of the world through small gestures, the
addition of an aura, a new way of seeing. An improvisational game, which focuses on the
shifting status between two characters, is a useful illustration of this transformation. In the
game, the master gradually becomes inferior to the servant through a shift in the power
dynamics of small gestures, until the master becomes the servant and the servant the
master. Rancière claims that this mapping of the shifts between exploitation and delusion
further challenges the conventional reading of ideology: that people don’t know the law of
their exploitation or oppression. He points out that this reframing comes from a
multiplicity of micro-experiences and operations; it is not a question of knowing what was
ignored. Appearance and reality are not opposed. For example, the joiner remains in a
world of domination and exploitation but he is able to locate himself in his ownership by
the master. By pushing aside the ‘sensory grip’ of his exploitation through his selfdelusion, he builds up a new sensible world in the given one. The pleasure he feels from
this, Rancière suggests, is the pleasure of a new freedom. This is not delusory, as it is his
direct experience of the world he inhabits. 52
Rancière uses the metaphor of a knot that ties equality to inequality to illustrate how he
perceives the relationship between the two. He claims that the two are irrevocably tied
together and that the verification of equality is an operation where the knot is grabbed and
handled in order ‘to tip the balance, to enforce the presupposition of equality tied up with
the presupposition of inequality, and increase its power.’ 53 His method of equality is
specifically aimed at detecting and highlighting the operations of equality that may occur
everywhere at every time. This is a method of political enactments: ‘Democracy is the
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struggle for democracy, equality is the dissensus about equality.’ 54 He describes it as ‘…a
war over fixing boundaries… Ultimately no positive boundaries separate those who are fit
for thinking from those who are not fit for thinking. That is why boundaries are
continuously traced and retraced.’ 55 For Rancière, there is a ‘disjunction between a beingthere and the reason for being there’ 56 for the joiner. This means, according to Rancière,
that it is possible to detangle, in every case, ‘the as if which is involved in the “that’s the
way it is.” ’ 57 As a result, the act of perceiving, in other words spectatorship, is not passive
and the spectator is already an actor in her own story. For Rancière ‘an emancipated
community is in fact a ‘community of storytellers and translators.’ Therefore, for Rancière,
the aesthetic regime strictly identifies ways of doing.
Consistent with the view of Agamben, Rancière sees the Nazi death camp as representing
the death of utopia. 58 Agamben’s solution is his concept of an immanent coming
community; Rancière’s is the ‘heterogeneous temporality’ of the politics of aesthetics, in
other words, the simultaneous co-existence of the disparate in a single moment in time.
Rancière criticises the avant-garde for connecting the aesthetic to the political with a covert
political agenda, linked to two different ideas of political subjectivity: on the one hand, the
‘archi-political idea of a party’ (e.g. the Situationists) and the ‘meta-political idea of global
political subjectivity’ (e.g. global media activism) with, on the other hand, ‘the idea of the
inherent potentiality that anticipates a community to come.’ 59 Rancière’s claims his
concept of an aesthetic regime, on the other hand, breaks down and thus displaces the
vertical concept of ideology, thinking from the anarchistic horizontal and egalitarian
position of the emancipated spectator who is free to interpret the distribution of the
sensible. Like all previous positions, however, Rancière sees that the aesthetic regime of
art that he identifies in his delineation is historically constituted and that successive
regimes do not abolish the previously dominant representative regime. He argues that ‘At a
given point, several regimes coexist and intermingle in the works themselves.’ 60 His
intention is to show that art and politics are contingent notions: in politics the figure of a
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specific subject is constituted in relation to, and contingent on, the concept of the ‘demos’,
and in art on historical forms of regimes of identification rather than ‘the false obviousness
of art’s eternal existence’. 61
Bishop quotes the artist Thomas Hirschhorn’s assertion that ‘he does not make political art,
but makes art politically.’ 62 For Bishop, this is essential in a world where everything has
the potential to be commodified. She quotes Hirschhorn: ‘To make art politically is not to
submit to an ideology or to denounce the system, in opposition to so-called “political art.”
It is to work with the fullest energy against the principle of “quality.’ 63 Bishop explains
that Hirschhorn here is referring to the idea of quality espoused by Clement Greenberg,
Michael Fried and other critics as a criterion of aesthetic judgment. Like Bishop, Rancière
also presents the case that the concept of commitment in politicized art is ‘vacuous’, 64
either as an aesthetic notion or a political notion. He claims that an artist can be committed
but that commitment is not a category of art. There are only choices that the artist makes.
He believes that this does not mean art is apolitical but that aesthetics has its own politics
‘laid out by the very regime of identification in which we perceive art (hence pure art as
well as committed art).’ 65 The fact that the artist has a cause will not change the reception
of the work. For Rancière,
The core of the problem is that there is no criterion for establishing a
correspondence between the politics of aesthetics and the aesthetics of politics …
They intermix in any case; politics has its aesthetics and aesthetics has its politics. 66
It is at this moment that Rancière’s regime appears to be presented as another form of a
utopia:
The dream of a suitable political work of art is in fact the dream of disrupting the
relationship between the visible, the sayable and the thinkable without having to
use the terms of a message as a vehicle. … Suitable political art would ensure, at
one and the same time, the production of the double effect: the readability of the
political signification and a sensible or perceptual shock caused, conversely, by the
uncanny, by that which resists signification. In fact, the ideal effect is always the
object of a negotiation between opposites, between the readability of the message

Ibid., 51.
Bishop, "Antagonism and Relational Aesthetics." 74. Bishop presents Hirschorn’s 2009 The BijlmerSpinoza Festival, 269, as an example of ‘good’ political art practice.
63
Ibid.,75.
64
Rancière, The Politics of Aesthetics. 60.
65
Ibid., 58.
66
Ibid., 58.
61
62

80

that threatens to destroy the sensible form of art and the radical uncanniness that
threatens to destroy all political meaning.’ 67
Rancière argues that he is returning here to the historical notion of art as ‘rapture’, but this
rapture is not revealing what is hidden. For Rancière, his aesthetic regime has the potential
to create a series of raptures, of displacements out of the frame, which can have the result
of reconfiguration. But there are no rules or criteria for this. The politics of works of art
plays itself out. Rancière’s notion of rapture is therefore ‘undoing the relations between the
visible, the sayable, and the thinkable,’ 68 and he sees this position as transferrable to
artistic practice as well. As Rancière clarifies:
There are no normative forms so that you could just refer to them and
establish a way of doing real political art. I just observe forms of
displacement, breaking in some respects with the consensual way in which
things are presented, told and made in the mainstream system. … I am not
presenting a normative idea of what art has to do. … The relation between
the consensual image and subversive images is constantly shifting so that
you have to, at each moment, displace the displacement itself. 69
For Rancière, there is no politics of art; there is a politics of aesthetics and the artwork is
an implementation of the relation of an artist to politics. In this, the aesthetic effect creates
forms of perception and forms of interpretation, and the role of the critic is to say: ‘this is
the world that this work proposes’. This might be different to the idea of the artist, as the
artwork is only a particular and partial frame created through the process of artistic choices
of what to include and exclude.
Rancière’s interpretation of the concepts of politics and the political is based on his
interpretation of the concept of power. Adeena Mey clarifies that Rancière, following
Foucault, reiterates: ‘no thing is in itself political by the mere fact that power relations are
exercised’. 70 Which raises the question: so what makes something political? For Rancière,
politics is considered to be the moment of suspension of the police order during the
suspension of a distribution of the sensible (sensible partition). As Mey observes, his
‘order of the police’ is similar to that of Foucault in that it extends beyond its institutions,
but it differs in his concept of suspension. Mey concludes: ‘In other words, politics doesn’t
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emerge on a plane of actuality ordered by the police, but from the presupposition [sic] that
another logic exists, that of equality, and that certain singular events confirm its
existence.’ 71
Rockhill points out that this position is problematic as it is an ahistorical approach to
politics, and he accuses Rancière of making ‘faulty universalist claims’. 72 Rockhill
presents the case that in the socio-historical world there are no permanent politics, there are
only modes of politicization. Similarly, it can be inferred that there are no permanent
politics of art. As Rockhill clarifies, artistic practice is also a dynamic process that is part
of the socio-historical world and it is the socio-historical struggles over the political
dimension of artwork that lead to recognizable formulas of politicized art. In response to
Rancière, Rockhill proposes an alternative account of the politicization of art by claiming
that works of art are always ‘social works in progress.’ [sic] 73 He argues that a work of art
is, by its nature as social object, a site of collective meaning influenced by ‘the artist’s
habitus, the operative modes of distribution and circulation, the spectators’ or readers’
“horizon of expectation”.’ 74 Rockhill also sees a possible contradiction between the
distributions of the sensible, which ties together art and politics, and Rancière’s desire to
maintain a separation between them, which sustains his suspicion of the notion of
committed or politicized art.
In response to Rockhill, Rancière agrees that a more accurate description of his distribution
of the sensible would be the ‘meta-politics’ 75 of aesthetics, because he agrees that politics
is always tied to politicization, ie, the influence of historical configuration. In other words
there is no distinction between politics and the political. For the sake of his intention,
Rancière contends that the term ‘politics’ is more appropriate. Rancière clarifies that this is
because the intention of his dialectic of the aesthetics of politics is to disentangle the
confusion of the relationship between the two different regimes, due to the fact that their
relationships are not ontological determinations. In other words, similarly to his concept of
equality, they have no origin and simply operate in practice. As a result, however, the two
will remain entangled, as they are two sides of the same coin, two parts of the knotted
rope. Rancière claims that his concepts are tools in the untangling of the relationship
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between the two through which:
… we can draw a new topography in order to account for what happens to us and
with which we can try to weave a mode of investigation and action equally distant
from the consent to things as they are and from the hyperboles of imaginary
radicalism. 76

Hallward argues that despite Rancière’s reconfiguring, articulated above, of the
relationship between his concept of politics, metapolitics and the political, his rigid
conception of a strict opposition between an established order and intermittent movements
of destabilization is based on polarity, and therefore sustains the status quo. That is to say,
the politics of aesthetics merely remains transgressive and little or nothing remains. Myers
goes further by suggesting that the binaries of inequality and equality, order and disorder,
form and event, are considered to be an overarching frame supporting a mostly monolithic
account of institutions and organizations that ‘aligns them with the presupposition of
inequality.’ 77 Rancière’s concept of the emancipated spectator and his analysis of the
joiner text, as adumbrated above, attempt to address these challenges, but they still do not
remove the question of what actual impact his ‘proper politics’ has beyond the actual
event?
Hallward thinks that what is missing is an acknowledgment of the incremental aspect of
even intermittent disruption. He suggests that these small disruptions do not get so easily
accommodated within the prevailing order of things and hence have the potential to
achieve more than would be immediately apparent. He contends that Rancière’s theoretical
position seems to rely on ‘an unnecessarily simplistic articulation of all or nothing, of “noone” and “everyone”, … a “part of those who have no part”.’ 78 Hallward argues that
Rancière doesn’t consistently recognize the immeasurable difference between
“nothing “ and “very little” and a “minimal part”. Rather than no part, there are
many with a very small part, a share that is minimal or marginal, but nonetheless
something rather than nothing. 79
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Ella Myers attempts to move beyond the impasse outlined above by turning to the concept
of the reconfiguration of the sensible and the practice of inscription. She asks the question:
can these ideas allow equality to be understood as something we should strive to make
axiomatic in our everyday relations with one another and in our society’s governing
institutions? She contends that ‘if politics is always an intervention into the “perceptible
organization of the community” then this suggests its effects must be somewhat
enduring.’ 80 In other words: if it modifies, it must mean something more than a moment. In
a similar vein, she poses the two important questions: ‘Can the police order, also
understood as a sensory regime, itself be altered? … Does this mean that equality has a
foothold within our social context, and is not only its temporary interruption or secret
condition?’ 81 The suggestion is that Rancière’s notion of the distribution of the sensible
needs to be read in concrete and material terms, if it is to avoid the charge of idealism.
A relational antagonistic reconfiguration?
In his essay ‘Precarious Constructions: Answer to Jacques Rancière on Art and Politics’ 82
Bourriaud makes it clear that he agrees with Rancière’s definition of art and aesthetics and
that the misconception has been in seeing the social relations analysed in Relational
Aesthetics presented as a means to an end. Using Rancière’s regime of precarious
aesthetics, he connects relational aesthetics to precarious politics, which he describes as the
space of negotiation, and art that captures the transitoriness of the ‘real’ in both life and
politics. He extends this position of precariousness to the notion of subjectivity, which has
been referred to above in different iterations and reappears in many versions in the critique
of art and politics.
In Relational Aesthetics Bourriaud interlaces the writings of Felix Guattari with the
writings of Lacan and Althusser to describe the precariousness of subjective experience
and the problem of treating ‘reality’ as a ‘simple montage’ in which subjectivity, as
defined by Guattari, is ‘the set of relations that are created between the individual and the
vehicles of subjectivity he comes across, be they individual or collective, human or
inhuman.’ 83 Subjectivity is thus precarious production and ‘the end purpose of subjectivity
is nothing other than an individuation still to be won. Artistic practice forms a special
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terrain for individuation, providing potential models for human existence in general.’ 84
This position of subjectivity as ‘individuation still to be won’ is relevant to the precarious
subjectivity of the migrant and the refugee.
Bishop also makes a useful connection between subjectivity and the precarious 'presence
of absence'. This is also relevant to the position of the refugee as an absent other, which is
translated into a threat to both the individual and to society:
In other words, the presence of what is not me renders my identity
precarious and vulnerable, and the threat that the other represents transforms
my own sense of self into something questionable. When played out on a
social level, antagonism can be viewed as the limits of society’s ability to
fully constitute itself. Whatever is at the boundary of the social (and of
identity), seeking to define it also destroys its ambition to constitute a full
presence. 85
So ‘full presence’ is identical to accepting the fragmented and transitory of which
Bourriaud writes. This writing echoes the work of Judith Butler on Precarious Life 86 (see
chapter one).
Bourriaud suggests that Rancière arrives at a similar conclusion to his own when the latter
writes that, ‘the relation between art and politics is not a passage from fiction to reality, but
a relation between two ways of making fiction’. 87 Bishop also makes clear that her critique
is based on Rancière’s aesthetic regime and on his connection of aesthetics to politics, in
which it is not possible to conceive of an aesthetic judgment that is not at the same time a
political judgment. As a result, her focus is on artwork in which ‘intersubjective relations
are not an end in themselves, but serve to explore and disentangle a more complex knot of
social concerns about political engagement affect, inequality. 88
In the next chapter, the identified concepts of Bourriaud’s relational precarity, Bishop’s
antagonism and Rancière’s politics of aesthetics will be presented in the context of Live
Art.
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Chapter 4
Live Art as intervention
This chapter presents the concept of Live Art as political intervention in the specific
context of the Live Art practice created for this research. The work of six artists are
analysed in order to clarify how this research will further develop Live Art as an
immersive experience for participants. The selected artists also provide examples of work
situated in the confluence and intersection of art and law. The different concepts presented
in chapters one, two and three that will be used as possible illuminations in the
interventions are used in the critique of these six artists. The chapter concludes by claiming
that the immersive experience of Live Art intervention blurs the boundaries between art
and life, thereby creating a third space which opens up a potential reconfiguration of the
perception of the participants.
22 February 2016
Darling Daddy,
I am writing to you in my kitchen!
I am writing to you because writing allows me to know what I think!
I am writing [now]
I am feeling tired.
I am easily distracted.
I am perturbed by how the EU is responding to the so-called refugee crisis.
So called because there has been a refugee crisis for decades. After the Yugoslavia wars, African
wars, conflict in the middle east. Millions of displaced people seeking refuge.
Now with the Syria war they are seeking asylum in the UK.
They are part of the refugee crisis, which has been going on for decades.
England is going to have a referendum on whether to stay in the EU or exit!
Crazy! I wonder what will be the outcome!
Am curious.
I think I will end now as feeling very tired.
I love you Daddy!
Janina 1

The UK publically-funded Live Art Development Agency (LADA), established in 1999,
has played an important role in supporting and promoting Live Artists. 2 Lois Keedon, a
key figure in the agency, claims that Live Art is artist-led. The LADA website
recommends artist Joshua Sofaer’s video What is Live Art?, 3 as well as acknowledging that
Live Art is a strategy and a device rather than an art form. Keedon clarifies:
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Live Art is a research engine, driven by artists who are working across forms,
contexts and spaces to open up new artistic models, new languages for the sphere.
… The term Live Art is not a description of an artform or discipline, but a cultural
strategy to include experimental processes and experiential practices that might
otherwise be excluded from established curatorial, cultural and critical
frameworks. 4
The interventions created for this research are situated in Live Art and also play a role in
determining a set of key aspects of contemporary Live Art practices. The ambiguities

surrounding Live Art are explored as part of this research, but not in an attempt to lay
down a stricture limiting what can and cannot be called Live Art. Rather, the research

looks at the different characteristics of specific Live Art events, noting the differences and
the consequences of those differences. These are considered as indications of where the
notion of Live Art might travel in the future: in other words, how the term might gradually
acquire a more specific and demarcated meaning as the practice of these artists evolves.
The language of Live Art is presented as a mobile tool that facilitates human interaction
and hence is constructed out of, and reflects, human activity and the contexts of those
activities. The term ‘embodied’ is used in Live Art specifically to signify the materiality of
the body. In this kind of work the audience/participants are involved in the intervention in
a way that dissolves boundaries through the process of visceral engagement in the
intervention. Bodies are not presented as having an essentialist meaning, for example as
‘male’ or ‘female’, but are rather presented as objects situated in a cultural field. This is
done in order to clarify the complex power-relations between the body and its social
context, between the performer and the spectator and between self and other. As presented
in the previous chapter, the words ‘life’ and ‘art’ form a disjunctive relationship and the
implication of this practice is that Live Art is ‘in’ life from the start. The word ‘emergence’
has also been used to describe a defining quality of Live Art. 5 Taking account of the
complexity of these power relations is fundamental in an art that seeks to embody the
trauma of the disenfranchised position of the refugee. Moreover, the right to intervene is
codified as a mode of conduct. How this is explicitly carried out is then presented as a
written retrospective reinterpretation of events. The documentation is presented as an
appendix and is also a reconstructed interpretation of events.
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The Live Art interventions created for this research are described as immersive and the
participants are involved in a process of re-enactment of refugee law. In order to examine
immersiveness, I reflect on and differentiate between different ‘levels’ of immersive
experience. The notion of active and passive in relation to immersive experience, however,
is problematic. As Rancière argues, (see chapter three) the active passive binary is
reductive as it both divides a population into those with capacity on one side, and those
with incapacity on the other. The two positions can be switched but the structure remains
the same. Following Rancière Bishop elucidates further ‘The binary of active/passive is
reductive and unproductive, because it serves only as an allegory of inequality. 6 In the
following account, the terms active and passive in the discussion of immersiveness are
therefore presented not as categorical terms but as markers of a fluid field that will
have infinite variations of spectatorship. The claim is that there is a range of
immersiveness, from being a relatively distant observer to being actively engaged, with
different kinds of experience. 7 The terms passive and active immersed spectators are used
in order to signal the potential of a situation, not the actual experience, and do not privilege
one over the other. Participants in the interventions are therefore offered alternatively a
relatively passive form of spectating/being immersed, and a potentially active mode of
being engaged. This thesis also argues that the aesthetics of immersive Live Art reenactment are intended to draw on, challenge and re-activate critical, cognitive distance in
order to highlight and potentially destabilise normative ways of operating.
In order to clarify my use of these terms and contextualise this research I will now present
the work of six artists whose work provides examples of different forms of artistic reenactment, immersion and participation. I will also critique them using theoretical concepts
discussed in the previous chapters, comparing and contrasting them with my work, in order
to clarify how this thesis will further investigate some of the theoretical claims that have
been made.
The first work is The Battle of Orgreave (2001) by Jeremy Deller. The event is useful as an
example of what has been described as reenactment. Deller describes himself ‘as not an
Bishop, Artificial Hells, 38.
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artist of a single medium but rather an instigator of social interventions.’ 8 In 1998 he won
an open commission from Artangel 9 to reenact a historical event that took place on 18th
June 1984. This was the violent clash between striking miners and policemen in the South
Yorkshire village of Orgreave. The miners were protesting against Margaret Thatcher’s
Conservative Government closing the mining industry. For the reenactment, Deller invited
former miners, local residents and a number of historical reenactment societies to
participate in the reconstruction of this event. After two years of research it took place on
the 17th June 2001 with ‘about eight hundred historical re-enactors and two hundred
former miners who had been part of the original conflict. 10 (Figure 8)

Figure 8: Police officers fighting miners in a re-enactment of the battle of Orgreave 11

Much has been written about this artwork. Bishop describes it as ‘directed reality’ 12 and
makes the case it was both a therapeutic event (as miners were invited to play the roles of
the policemen) and was also filled with ambiguity and contradiction. She claims that the
reenacted event reopened old wounds and hovered uneasily between violence and family
entertainment, being both disruptive and enjoyable. Deller describes the event as ‘a
recreation of something that was essentially chaos.’ 13 It also brought middle–class battle
reenactors into direct contact with working-class miners. Following the live enactment
Mike Figgis made a feature length film of the event 14 and the work continued in the form
an art installation which included oral history accounts and archived material of the
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response to both the 1984 clash and the 2001 reenactment. Bishop uses this to
problematize the idea that the work is political. Referencing what she calls the ‘multiple
ontology’ 15 of the work, Bishop cites a brief survey of multiple responses in order to
support her argument that the ‘political’ in this work has many different connotations.
Deller’s event was both highly praised and also criticised for being politically noncommittal. Bishop concludes: ‘the only way to account for the ‘political’ here is through
Rancière’s’ concept of ‘metapolitics’, the destabilizing action that produces dissensus
about what is sayable and thinkable in the world.’ 16
As described in chapter three, Rancière claims that his concepts are tools in the untangling
of the relationship between art and politics, and that politics operates on a metalevel. In
the following chapters Rancière’s concepts will be used to investigate the Live Art
immersive process in order to provide a greater understanding of the potential of Live Art
as political intervention, which is the subject of this thesis. Bishop’s critique of The Battle
of Orgreave as a Rancièrian metapolitics, as clarified in chapter three, refers to the way
Rancière reframes politics as a process of dissensus and disagreement because the common
is divided. By ‘common’ he is referring to all the different voices that exist in any given
situation. If we apply this description of dissensus and politics to Bishop’s analysis of
Deller’s The Battle of Orgreave, it certainly appears that there was dissensus in response to
this artwork. The reenactment was a form of collaboration as well as participation, as
Deller invited over twenty battle reenactment societies to join. They helped stage the event,
as did the miners who took part. As a result there appeared to be disruption from within the
work as well. Deller is recorded in the Figgis’s film as saying: ‘This is the first time we’ve
actually got these two groups together, and it’s difficult to say what’s going to happen.
Look at it…I’m not in charge anymore, really. As you would be on any real situation like
this, you’d be a bit excited and a bit worried as well.’ 17 Although there is a similarity here
to the Live Art interventions of this research, as I was also unable to predict how my
participants would respond, a key difference is my work was not collaborative. As with
Deller’s The Battle of Orgreave, the Live Art interventions of this research also opened up
a space for such eruptions to take place. A key difference, however, is the focus of
dissensus within the interventions. Another further development is that the Live Artist
embedded in this thesis embodies the role of the critic, looking for the unexpected
Bishop, Artificial Hells,31
Bishop, Artificial Hells, 36
17 Bishop, Artificial Hells, 33.
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moments in the video documentation and interpreting how these moments could be
experienced as a reconfiguration of the distribution of the sensible in that moment and
adding additional insight into Rancière’s process of dissensus. However, I do not anticipate
that my research will result in certainty as dissensus takes place when there is a
disagreement about what is politics. This, Rancière contends, generally occurs ‘out of
place’, in a place that was not supposed to be political. It is my contention that Live Art
provides a space for this to occur.
Bishop’s uses her analysis of Deller’s work to support her argument that social harmony of
relational aesthetics in art should be replaced with relational antagonism. As clarified in
chapter three, she argues, exposing that which is repressed in order to sustain the
‘semblance of this harmony … would thereby provide a more concrete and polemical
ground for rethinking our relationship to the world and to one other. 18 In other words, it

creates a space to rethink the way we perceive the world. In the creation of the
interventions for this research, the concept of relational antagonism was used in the
construction of the reenacted immersive legal hearing in order to investigate these claims
further.

Butler’s concept of frames of war (see chapter one) and her process of differentiation can
be applied here, exposed in the way the media at that time reported the actual event that
took place on 18th June in 1984, taking the side of the government and blaming the miners
for the violence. This framing of differentiation is also manifested in the different
responses to Deller’s The Battle of Orgreave 2001 reenactment spectacle. In Bishop’s
account, the reenactment was also perceived by some as taking sides. The operation of
Benjamin’s dialectic of violence (see chapter one) and the enactment of the cycle of lawmaking and law-preserving violence also seems to be in operation here. Law-preserving
violence was manifested in the state-sanctioned violence that was used to suppress the
miner’s strike, while law-making violence was exposed in the art installation
documentation of the work, which included the documentation of laws created to weaken
the power of the trade union movement. The reenacted legal process of the Live Art
interventions in this thesis will also give additional insight into how this interpretation of
the violence of the law operates and will differentiate between law as judgment, law as
power, and law as coercion.
18
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One of the paradoxes of Live Art is that, following the live event, it can only be shared
further through a circulator of documentation. For example The Battle of Orgreave
continues to exist in the life of the Figgis film and installation iterations that have taken
place in galleries and museums, and indeed within the writing of this thesis. In her analysis
of Deller’s work, Bishop draws attention to the politics of artists exhibiting in galleries and
museums, and how engaging in the commercial field can be judged as a compromise of the
artist’s social and political aspirations. Further, Bishop challenges the idea that the gallery
is seen to ‘invite a passive mode of reception… (and) … reinforces the hierarchies of elite
culture’.

19

She points out that this has been challenged in numerous ways. She cites Peggy

Phelen 20 who argued that performance documentation (video, archive, photography) was a
betrayal of the authentic. This was subsequently questioned by theorists, notably Philip
Auslander. 21 He presented the case that what is happening in the actual experiencing of
documented art can also be perceived as happening in real time. He referenced the
spectator being active in this process, rather than passive. Bishop supports this idea by
referencing Rancière’s challenge to the binary of the active/passive spectator as described
above. For Bishop, this binary not only serves as an allegory of inequality but she also
draws attention to the fact that this binary position is often used in bids for funding where
artists claim participatory work with socially excluded groups will result in a form of
social inclusion. Bishop also critiques the claim, based in binary thinking, that galleries are
bastions of elite culture.
Implicitly, the focus of the language and aesthetics of Live Art is on the sense of the now,
the immediate. And yet, as Auslander argues, this should not be treated as authentically
superior to the mediated image. In other words, according to Auslaender, the ‘live’
operates outside the binary of performance as presence/absence. What makes Live Art
different from other art forms however, is the focus of the aesthetics on the now and the
immediate which can’t be captured, as well as the focus on reenactment of social norms.
Bishop presents the case that Deller’s aesthetic decisions to focus on the immediate and
the reenacted disrupted the traditional leftist tropes of the workers as a heroic entity, by
juxtaposing them with the middle class in order to recreate an act of oppression. For
Bishop, Artificial Hells, 33.
Peggy Phelan, Unmarked: The Politics of Performance (London: Routledge;, 1993).
21
See for example Philip Auslander, Liveness: Performance in a Mediatized Culture, London: Routledge,
1993 which was a direct challenge to Phelan’s thesis. Also Auslander’s “Digital Liveness: A HistoricoPhilosophical Perspective”, A Journal of Performance and Art, Vol. 34, No 3 (2012); 3-11.
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Bishop, Deller’s work engages with a more complex layering of social and art history and
its power derives from its disruption ‘rather than from its exemplarity as a replicable
model.’ 22
Art that engages with the law is an emerging field and this has led to a number of
collaborations between artists, law institutions and lawyers. In 2014 Birkbeck College
University of London collaborated with universities Paris 8 and Paris 10 to hold a two-day
conference called Performing the Law. 23 The work of three artists who participated in this
event, Carey Young, Patrick Bernier and Olive Martin will be discussed below. In
addition, the law departments of the University of Westminster and the University of
Sussex have each created a network to collaborate with artists. The Westminster Law and
Theory Lab aims to bring together diverse yet overlapping strands in the study of the law
by focusing on the link between the applied and the theoretical. 24 The subject of one of
their events was Listen to the Artists! Law-Art-Justice. 25 The University of Sussex has also
set up an Art Law Network

26

and collaborates regularly with artists who engage with the

law. 27
Carey Young’s research-based art practice uses different media such as video,
photographs, text, installations and performances. She describes her work as examining
law as a conceptual and abstract space in which power, rights and authority are played out
through varying forms of performance and language. 28 In 2013 she had a solo show
entitled Legal Fictions in Zurich, Switzerland. 29 In one of the artworks exhibited, Declared
Void II (2013) the audience enters into a fictional constructional agreement with the artist

Bishop, Artificial Hells, 39.
Orsolya Elek, "Performing the Law," LABEX Arts-H2H, accessed 4th June 2020,
http://www.bbk.ac.uk/arts/news/performingthelawprogramme.pdf .
24
University of Westminster, "Westminster Law and Media Lab: About Us," University of Westminster,
accessed 18th June 2020, https://www.westminster.ac.uk/research/groups-and-centres/westminster-law-andtheory-lab.
25
" Listen to the Artists! Law - Art - Justice," University of Westminster, accessed 18th June 2020,
https://www.westminster.ac.uk/current-students/events/listen-to-the-artists-law-art-justice.
26
University of Sussex, "The Art/Law Network: About," accessed 18th June 2020,
https://artlawnetwork.org/about/.
27
Giselle Jones, "A Day of Art/Law – Reflections on the Live Art and Discussions at the out(Law)
Exhibition (Seas) Socially Engaged Art Salon," University of Sussex, accessed 18th June 2020,
https://artlawnetwork.org/a-day-of-art-law-reflections-on-the-live-art-and-discussions-at-the-outlawexhibition-seas-socially-engaged-artsalon/?fbclid=IwAR25HKNr7vzSvv9gLFBmtqS6nWyxR5whqZEns2Q85zWo2TqxA69KQf53sUs.
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Migros Museum für Gegenwartskunst, "Carey Young: Legal Fictions," accessed 18th June 2020,
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by stepping onto a space that symbolically exists outside the US constitution; in other
words, by implication they are no longer American citizens. (Figure 9)

Figure 9: Carey Young: Declared Void II (2013)

30

As the audience activates the work, it operates as a form of immersion. The effect of
stepping into this zone is to create a form of relational aesthetics that can influence the way
the work is experienced, as well as a potential reconfiguration of the distribution of the
sensible. Carey is interested in what she calls legal ‘black holes’ 31, in which the law is
used to create zones with unclear legal states and rights. This space in the gallery was a
provocation, one which made it possible to think not only about the legal situation of
migrants, but also ‘to contemplate other spaces, such as Abu Ghraib, Soviet gulags,
Auschwitz, where law was absent.’ 32 She summarises her work as follows:
I do not take a position as “outside”; we are always already inside the law, and yet
we are also at its margins or furthest reaches, or its negative spaces. …
Law has gaps, elisions, fictions, aesthetics, differing global traditions, an
“unconscious,” and, of course, many aspects of blindness and wrong-thinking. As
an instrument of the “sovereign,” aka the ruling power or state, it is incredibly
political, and yet could be seen as our main lever for reining in corporate greed.
Law needs a fuller critique, and artists can bring something totally new to the
debate, especially in terms of public understanding and in terms of enabling a more
expansive and engaging criticality. 33

Source: http://www.careyyoung.com/declared-void-port, accessed 18th June 2020.
Migros Museum, “Legal Fictions".
32
Jared A. Goldstein, "Double Take," accessed 18th June 2020, http://www.careyyoung.com/jaredgoldstein.
33
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Young’s work disrupts by highlighting the law’s gaps, ambiguities and subjectivities and
this is also highlighted in her second selected work, the film Palais de Justice (2017). 34
The work is of significance because it engages with the materiality of the law. Although it
is not possible to access the film on a free view channel, images are available on her
website. Also available is a written response to the film by six lawyers, Jeanne Gaakeer,
Ruth Herz, Joan Kee, Linda Mulcahy, Jeremy Pilcher, and Gary Watt, 35 This response
provides an insight into both the work and its reception, the lawyers being emancipated
spectators as conceptualised by Rancière, each having a different interpretation of the
work. The article concludes with the artist’s response to what the lawyers have previously
written.
Palais de Justice is a 17-minute film of an imposing nineteen-century law court in
Brussels. Despite its being open to the public, Carey was officially refused permission to
film. In the article she describes how the court President refused permission ‘for reasons of
terrorism’, 36 as he apparently did in response to all non-journalistic filming requests. She
sought advice from a Belgian law firm and was informed that according to Belgian laws
she had a ‘right of personal portrayal’ 37. This had been developed through case law. As
judges and anyone on the bench are public figures and reveal themselves in public during
the trial, they did not have a right to privacy in relation to her film footage. Therefore she
decided to film covertly and without permission. Public visitors were permitted to take
photos, so when Young was approached by court officers to ask what she was doing, she
cited the legal precedent. They asked no further questions and allowed her to continue to
film. Young describes how she filmed and edited the work over a period of two years.
Discovering a preponderance of female judges, she decided to create a speculative fiction
of women controlling the administration of justice. Through the editing process, and by
omitting the presence of male judges, she was able to present ‘female judges in dialectical
relationship to the building’s innate patriarchal symbolism’. 38 Added to this was the fact
that as a woman herself, nobody seemed to take her seriously or consider her a threat.
Because of Young’s undercover filming, the work also implied themes of surveillance. The
photographic images on her website show the female judges filmed through portholes in
At the time of this research, the film could only be purchase through gallery Artsy, an online platform for
discovering and buying art. It headquarters are in NY and it also sells Jeremy Deller’s work.
35
Ruth Herz Jeanne Gaakeer, Joan Kee, Linda Mulcahy, Jeremy Pilcher, Gary Watt & Carey Young,
"Carey Young’s Palais De Justice " Law and Humanities 12:2 (22 October 2018).
36
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37 Ibid., 306, (footnote 87).
38 Carey Young, Palais De Justice, 306.
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the doors, and the courts immense architecture of power becomes a frame or stage for
these women who appear to dominate the court.
(Figure 10)

Figure 10: Female judges covertly filmed in The Palais du Justice, Paula Cooper Gallery NY, 2017 39

Carey claims that the experience of the law is, in part, a sensate one, and that artists are
uniquely able to explore this. She presents her film as an installation, which recreates this
sensate aspect through the use of large spaces, mirroring the sense of the sublime of the
courthouse building amplified surround sound. (Figure 11)

Figure 11 Installation view: Paula Cooper Gallery NY, 2017 40

As I have argued above, the mediated image can create a sense of liveness through the
phenomenological experience of the emancipated spectators. Also, following Butler, the
39
Carey Young, "Palais De Justice," accessed 18th June 2020, http://www.careyyoung.com/works#/palaisde-justice.
40
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subversive images of the female judges disrupts the normative operation of the law.
Certainly, the lawyer’s written responses to the film support these claims. Linda Mulcahy
describes her visceral phenomenological response:
This short film tells us much about the phenomenology of law. … It provides us with a
unique understanding of the everyday sociology of rhythms, sounds, absences and time
unmediated by official permissions.’ … Narrative is replaced with a soundtrack which
presents us with the constant noise of voices and shoes from mouths and feet that we can
never see or identify. 41
She also describes the politics of the work:
The focus on women on the bench directing proceedings is a particular delight for
those of us who live in a jurisdiction with arguably the worst record for judicial
diversity in the developed world. This film encourages us to imagine a different
future; it is a fantasy that helps us to imagine a different politics and a different way
of being. 42
The differences between the lawyer’s accounts and that of Young illustrates the way the
artist’s narrative is not necessarily the same as that of the emancipated spectator who
encounters the work. Indeed the fact that all the respondents are lawyers and judges
themselves actively influenced how they experienced the film. Young is surprised that
most of the lawyers suggest that there is no narrative to the work. For her there is a
structure and a flow, which she summarises as three parts.
In essence, the first third introduces us to the building and sets us up for ideas of
theatricality. … We segue into the main phase of the film, and begin to spy on
women judges through portholes in the court doors. In the final third of the piece
comes its crux…. Through long, paparazzi-style lenses, we focus on details and
textures: necks, ears, hands and hair. Desire to touch. … we move into a phase of
doubt and perhaps ambiguity. 43
For Young, the ambiguity of the last phase is manifested by the focus of the camera on
intimate details. This creates a sense of intrusiveness which, she suggests, starts to take on
aspects of the male gaze. She also describes how, at the same time, the last shot of a female
judge closing a door behind her is perhaps the first moment when the viewer feels
excluded from ‘inhabiting justice … as if the semi-fictional court’s world will continue

Carey Young, Palais De Justice, 291.
Ibid., 292.
43 Carey Young, Palais de Justice’, 39.
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without us, beyond the brief interlude of this film’. 44
Like Declared Void II this artwork creates a sense of relational antagonism. Additionally,
Young claims Palais de Justice offers ‘a kind of standoff in terms of power… artistic
power (the power to represent) with judicial power (the power to punish, to protect, to
liberate, et cetera)…. Or judicial judgment in relation to artistic judgment.’ 45 This
antagonism between legal judgment and artistic judgement, or rather judgment made
within the immersive Live Art interventions created for this research will be further
developed in the following practice chapters. However, as one of the legal respondents to
Palais de Justice, Jeremy Pilchar, points out:
There is at least one crucial difference between an event of law and an event of art,
no matter how dramatic they both are: a work of art cannot sentence to death. A
trial, unlike art, is grounded in the sanctioned legal violence it has the power (and
sometimes the duty) to enact. 46
This sanctioned legal violence is one of the themes that is investigated through the
immersive legal interventions of this research.
There also appears to be a synergy here with Butler’s process of differentiation and
interpretation of governmentality as contingent and performative, thereby opening up
spaces of potential resistance. Young’s framing of female judges in power presents a
fictional challenge that they have supreme power in the operation of the law courts. The
editing of her film footage captures the performative operation of the law and offers a form
of resistance by female judges. This resistance also challenges Agamben’s concept of
sovereign power as the ontology of exception, as described in chapter two, conceived to be
all-powerful and outside the juridical order. Pilchar draws attention to this interpretation in
his written response to the work. Citing other writers he claims

The binding rules and precedents of the law have led some to question whether
‘women judges simply become assimilated into the masculine legal culture’. But
despite the constraints of the law, ‘this does not mean that the feminist judge is
compelled … to “become one with the law she speaks”. … Or, to put it another
way, it is possible for the lawyer to act ‘within the code contrary to the code’. 47
Ibid.
"Carey Young in Conversation with Francesco Tenaglia," Mousse Magazine 11, no. 2 (2017)
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Pilchar is suggesting here that the normative operation of the law opens up a space for a
certain tactical resistance to emerge.
The work of French contemporary artists Patrick Bernier and Olive Martin is an interesting
example of what I have described as a reenactment of court hearings. Like Young, they are
both multidisciplinary artists working with a variety of media, including film, performance
and photography, and they often work in collaboration with professionals from other
fields, such as lawyers, storytellers and auctioneers. They have worked both
collaboratively and independently on a number of different projects, creating digital chat
rooms, films and installations. The work that will be discussed is one that is concerned
with issues of immigration.
In 2007, Bernier and Martin created a work that reflected the irony of the way copyright
and intellectual property law are expanding in the digital era, while at the same time the
rights of immigrants and freedom of movement in French and EU law were becoming
increasingly restricted. In contrast to British and American copyright law, which privileges
the publisher or editor of a work, French law recognizes les droits d'auteur (rights of the
author). In fact, in France, a work can only be protected if it is an œuvre de l'esprit (a work
of the mind). 48
For their collaborative work, Project X, The case for a legal precedent 2007 – ongoing,
they created the persona of illegal immigrant X to represent individuals facing deportation.
This illegal immigrant is also the author of a site-specific immaterial work, which arguably
gives him/her the right to stay in the country in which his/her work exists. In the
performance, two practising lawyers, Sylvia Preuss-Laussinotte and Sébastien Canevet,
argue in court to an imaginary judge, in whose place the audience sit, that the illegal
immigrant concerned should be allowed to stay in the country. Their work is an example of
what Rancière describes as the shifts of displacement between the fictional and the real, in
which the relation between the consensual image and subversive image is constantly
shifting.

48
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The project was originally developed under the title Projet pour une jurisprudence during
the artists' residence at Les Laboratoires d'Aubervilliers in 2007. The two lawyers
performed the ‘plea’ in many different contexts: in September 2008 at the École SciencesPo in Paris, in November 2008 at the Centre Pompidou in Paris and in 2009 in Strasbourg
at the FRAC Alsace. In an interview, Martin clarified:
We made a case where 'X' is the author of an immaterial, site-specific work that
cannot exist if this person is sent back to his or her country. We are also making the
argument that authors' rights should protect the author and not just the work. So the
two lawyers, Sylvia and Sébastien, bring in cases where immaterial works were
protected and discussed. They invite the judge - the audience - to make a new legal
precedent. 49
Originally the court hearing/performance was addressed to a French court, but when
performed outside of France, the plea was presented to an imaginary judge of the European
Court of Justice. As a result, the title, which was originally X v. the Préfet, was changed to
X and Y v. France, and the arguments were based on the 10th article in the European
Convention on Human Rights (1950) on freedom of expression and artistic liberty. 50 The Y
of the later pleas was an additional and fictional European co-author of the artwork.
The intention of the project was ‘that the transposition of audience to judge implicates the
audience in the routine process of entry and expulsion that takes place every day at the
borders of today's increasingly migrant societies.’ 51 This makes the work immersive, even
though the audience is still physically separated within a space that implies a passive role,
from where it would be easy to hide from the responsibility of judgment. The artwork also
played on the theatricality of the courtroom and the performance of persuasion by the
lawyers, which they compare to that of actors. The artists admitted in the interview
referenced above that the work began from a more activist position, as their goal was to set
a legal precedent. But ‘Now we don't give efficiency the same importance as before.’ 52
This comment by the artists uncovers the process of making the work politically, taking a
position similar to Hirschhorn as discussed in the previous chapter. In other words, they
playfully recreated the law court, rather than creating a work of propaganda or direct

Ibid.
For more information about their process, see: “New World Academy #2 - Patrick Bernier and Olive
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activism.
Many of the strategies used in the creation of Project X, The case for a legal precedent
2007 – ongoing situate it within Live Art. Their intention was to make visible a fictitious
author of an immaterial, site-specific work, one with legal rights in virtue of that work.
This was in order to destabilize the perceived legality of inclusion/exclusion from the
territory and from the rights associated with the state and with citizenship of it. Recreating the normative form of the hierarchy of the court, with real lawyers and spectators
presented as the judges, mirrored and problematized the hegemonic ‘distribution of the
sensible’ of the legal process. In addition, their interventions gave a relatively passive
audience nevertheless an immersive experience.
If we apply the concepts identified in the previous chapters, the inclusion of imaginary
asylum seekers in the court hearing is presented as a border concept outside the paradigm
of human rights discourse as such appellants exist in a space outside the
inclusion/exclusion framework of the law. Through their work Bernier and Martin open up
a space for the asylum seeker to embody a third way, in which the equality of political
subjectivation is enacted through the court hearing. They attempt to find a loophole in the
law, or to use Young’s words, draw attention to the ambiguous gaps in the law. The
immersive process of the Live Art court hearing of this research will further investigate
Rancière, Bousfield, and Schaap’s concepts of the political subjectivization, in this context
of Live Art as political intervention, and also challenge Agamben’s proposal that Bare Life
has no political existence in these border concepts.
It is also possible to apply the lens of Agamben’s proposal of potentiality here, (see chapter
two). Agamben presented the case that potentiality operates beyond the binary position of
the nation state and the inclusion and exclusion of citizens. In their court hearing, Bernier
and Martin presented an immaterial, site-specific work that challenged the nation state and
creates a potential Rancièrian reconfiguration. Agamben also claimed, that in relation to
the nation state, the Foucauldian thesis of biopolitics has to be ‘corrected’ 53 or at least

‘completed.’ 54 Agamben proposes that the decisive factor is not the inclusion of zoë in the
polis, but the process by which zoë, or what he defines as Bare Life, enters the zone of

irreducible indistinction. In Bernier and Martin’s court hearing, the focus is on the process
53
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of the exclusion of the artist refugee. Agamben’s claims about the process of biopolitics
will further be investigated through the process of the immersive Live Art intervention
created for this thesis. Whereas the context of Project X, The case for a legal precedent
2007 – ongoing is copyright law, the context of the legal hearings in this thesis is refugee
law. Project X playfully created its own zone of irreducible indistinction: the zone of the
unlocalizable artwork, with the fictitious refugee artist challenging their removal. Finally
the court hearing of Project X created an immersive experience for the audience as jury,
whereas the court hearings of this thesis extends the immersive zone of the Live Art court
hearing into a more active immersive experience.
The work of Jack Tan provides a useful example of what I describe as active immersive
court hearings. Like Young and Bernier and Martin, his works examines law as a space in
which power, rights and authority are played out through varying forms of performance
and language. Before attending art college he originally trained as a lawyer, which
influenced his work. He describes how his art practice uses social relations and cultural
norms as material, in order to create performances, performatives, sculpture, video and
participatory projects that highlight the rules, including customs, rituals, habits and
theories, that guide human behaviour. 55 One of his works, Karaoke Court 2014-ongoing
explores karaoke singing as a platform for resolving disputes. Tan trained in litigation law,
which refers to the rules and practices involved in resolving disputes in the court
system. While studying the anthropology of law he discovered Inuit legal process. In
Central Arctic Eskimo Song Duels, litigants present their grievances to the entire Inuit
community for judgment in the form of humorous and satirical song. Tan decided to
reenact these in the form of a Karaoke Court. His concept was that a circuit judge would
preside over the contest, and the audience to be the jury. His intention was to bring
litigation law back into the community. 56 The participants would sign an arbitration
contract and agree to follow the processes and decision of the Karaoke Court.
Karaoke Court reflects on issues of community conflict and cohesion, and the
integral role of presentation and performance in social and legal
judgment. Embedded within community practices and spaces, the work does not
just attempt to make new art but to propose new legal norms. 57
Jack Tan, "About," accessed 18th June 2020, www.jacktan.net.
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There have been four Karaoke Court hearings to date. The most recent took place on 23rd
June 2016 in The Yard Theatre in London. In the spirit of the Inuit courts, and indeed in
the spirit of karaoke, the event was a festive affair, with litigants in costumes, parading up
to the stage, singing karaoke, and the audience jury held up ‘yes’ or ‘no’ cards to make the
judgement. It was presided over by judge Rachel Karp who is a member of the UK
Association of Women Judges. This court heard four individual cases, the last one being
Marrisa McKinnon v Tom Robert Ablott No. KC (LDN)004( 2016). (Figure 12)

Figure 12: Karaoke Court: McKinnon v Tom Robert Ablott No. KC (LDN)004( 2016)

58

McKinnon and Ablott are a cohabiting couple and disagreed about where they should settle
and start a family. McKinnon wished to stay living in London, Ablott wanted to move to
another country. The judge read the signed agreement to the jury audience describing what
would happen to whoever won the case. If McKinnon won, they would stay in the UK for
no less than three years, starting 1st April 2017. If Ablott won, they would live in another
country for no less than three years from the same starting date, to a destination unknown.
The agreement itself is not legally binding as such, it is a form of mediation based on
outcomes/remedies agreed between the parties. So it is up to both parties whether to give
the remedies a chance or not.
In an interview, Tan claims that when presented within a communal and humorous
environment ‘the law can be fun and not antagonistic, and can be about restoring
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Screen shot of film Karaoke Court, McKinnon v Tom Robert Ablott No. KC (LDN)004( 2016, accessed
18th June 2020, youtube, https://www.youtube.com/watch?v=L4ojt8WuEQ4.
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relationships.’ 59 Despite this focus on the humorous, however, Karaoke Courts are also
antagonistic. Not only do they subvert the norm, but there is a sense of relational
antagonism: the audience are presented with intimate personal details of the lives of the
people involved, and at the same time they are responsible for the outcome of the case.
The work can create a sense of uncomfortable voyeurism similar to that of reality TV.
Tan’s latest series of legal hearings, Four Legs Good 2018-ongoing is a good example of
work that recreates court hearings where the audience embodies a more active role. Like
the Karaoke Court, they are both humorous and disruptive. For this work Tan takes his
artistic legal hearings into the courthouse and recreates medieval animal courts.

He

describes this work as
A contemporary revival of the medieval animal trials which took place in Britain
and throughout Europe, where animals who had been accused of committing
crimes were brought to court, provided defence counsel and prosecuted in full
hearings before a judge.’ 60
Usually these were cases where an animal killed a human. Matt Simon claims that there
are at least 85 medieval animal trials that occurred in Europe, many of them in France and
Switzerland. 61 Joyce Salisbury 62 explores the different theories about the social history of
these trials, including the theory that in the later Middle Ages there was a blurring of the
distinction between man and animal. According to this theory, perceiving animals as
almost human gave rise to the belief that they have similar levels of rationality and
morality. Two cases offer an insight into this. In 1386 in Falaise, France, a pig was
convicted of murdering an infant. Before it’s execution by hanging, it was dressed in a
waistcoat, gloves, pair of drawers and a human mask was placed on its head. The local
government paid ten sous and ten deniers to deliver this spectacle, including buying the
hangman a new pair of gloves. The second took place in 1474, at a time when witches
were being persecuted. A court in Switzerland sentenced a rooster to be burned at the
stake, “for the heinous and unnatural crime of laying an egg.” 63
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Tan’s animal trials took place in old Victorian courtroom in Leeds Town Hall as part of
Compass Live Art Festival. 64 He reimagined Leeds Town Hall as the site of a fictional
Department of Animal Justice, and a series of live animal trials took place, where
practising barristers argued claims brought by or against animal clients, before a judge and
jury. People could book to be on the Jury when they purchased tickets for the event.
The three animal cases that were heard were sheep worrying, signal crayfish and
dangerous dog. In the first case, a pregnant sheep miscarried after being chased by a dog.
For this case, the court had a video-linked testimony direct from the farm so that the sheep,
who was a vulnerable witness, could be present at trial. In the second case, the crayfish
applicant was accused of murdering native white-clawed Crayfish whose populations have
been decimated in the Leeds-Liverpool Canal. In the final case, a bulldog had injured a
family friend and charges were brought against the owner for unlawfully owning a banned
breed of dog, and a destruction order was sought for a Section 1 offence under the
Dangerous Dogs Act 1991. 65
The first case, The Queen v Snoopy, 66 was filmed, and this documentation will now be
analysed.

Snoopy the Jack Russell was charged with two counts: sheep worrying and

sheep worrying contrary to the Protection of Livestock (Worrying) Act 2013. This is an act
still in force, 1.2.1 Dogs (protection of Livestock) Act 1953. 67 Section 1 of the act states:
“If a dog worries livestock on any agricultural land, the owner of the dog, and, if it is the
charge of a person other than an owner, that person also, shall be guilty of an offence under
this act.” 68 Like Karaoke Court, Four Legs Good does not just attempt to make new art but
to propose new legal norms. This criminal case was heard in a real court with a circuit
judge, and practicing prosecution and defence lawyers. (Figure 13)

Compass Live Art, "Compass Festival Program," Compass Live Art., accessed 18th June 2020.
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Figure 13: Court Room with Skype link to Ms Applesfoot who was unable to attend the hearing. 69

It reenacted the norm of a legal court hearing, but with animals. Tan invited case workers
to represent the voice of the animals. The case workers responded to questions of the
prosecution and defence. (Figure 14)

Figure 14: Snoopy being cross-examined by the prosecution. 70

At the end of the hearing, the public jury were requested ‘to perform the most important of
civic functions, that is cast judgement on a fellow animal, in this court today, with all the
consequences that follow that!’ 71 (Figure 15)

Image taken from a grab shot of R V Snoopy Fourlegsgood, youtube
Ibid.
71
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Figure 15: Jury deciding the fate of Snoopy. 72

The above quotation, spoken by the Judge in his summing up speech, captures how the
whole case was conducted as if it was a real court hearing. The animals were continually
referred to in language that implied they were fellow human beings. The outcome was not
a unanimous or majority decision. The prosecution decided to seek a retrial, and the
defendant was granted bail with condition she was not allowed to enter the field in which
MS Applefoot resided.
Tan’s intention in this work is that ‘by exploring the legal framework that surrounds
humans, animals and our shared environment, the participants are invited to reconsider the
position of humans in relation to animals and the environment.’ 73 Tan’s use of the term
‘reconsider’ here can be connected to Rancière’s concept of the reconfiguration of the
distribution of the sensible, described in chapter three. In other words, a reconfiguration of
the way a specific situation is perceived, which Rancière calls the politics of aesthetics. As
previously clarified in reference to The Battle of Orgreave above, Rancière reframes
politics as being a process of dissensus and disagreement because the different voices that
exist in any common situation is divided. In Tan’s animal trials, the excluded voice of the
animal in the distribution of the sensible of the court process is allowed to exist. For
Rancière, in any given situation of the distribution of the sensible, there will be those who
will have no part. When the boundaries separating those who are included and excluded
are put into question, a disagreement occurs. Unlike Agamben’s potentiality, which
Ibid. Image taken from a grab shot of R V Snoopy Fourlegs Good, youtube
Compass Festival, “Programme”, accessed 18th June 2020, https://compassliveart.org.uk/festival/2018programme
72
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implies there is the potential to be settled, for Rancière dissensus emerges out of a
reconfiguration of the distribution of the sensible, in which those usually excluded are
given a voice. This produces moments of dissensus, which cannot be solved but can be
processed at the same time. It is useful here to clarify Rancière reinterpretation of the
normal usage of dissensus. The common meaning is the absence of a shared or common
approach or understanding, or the failure to find a median point around which a group can
cohere. In Rancière’s usage, it means the situational potential to reconfigure the common
experience of the sensible. That is to say, the situation in which a given regime of
representation, a way of understanding the arrangement of the surroundings (a ‘regime’ of
sense-making) and in particular what constitutes politics, can be seen or appreciated as
such. This is a constructed regime or way of understanding, rather than simply assumed
and taken as natural. In this situation, the participants can choose either to operate within
the limits and parameters of that regime or to transgress them; either to obey the implicit
injunctions about how to behave and what to feel or to disobey, to behave properly, or to
act improperly as defined by the dominant regime. So, Rancière changes the usual meaning
of the term dissensus and extends its thrust, redefining it for his purpose. A written
response by one of the jury members on Snoopy’s case, Anna Cale, gives an insight into
the operation of this process. Cale describes what is also visible in the film of this court
hearing. ‘All the legal formalities were present and correct. … We the jury had to make an
affirmation.’ 74 She then describes how the process felt for her:
I felt a real sense of responsibility, looking for meaning in every action taken by
Snoopy in the dock and making a note of her demeanour as her human translated
her answers. As we retired to deliberate, discussions became heated. This was a
complex case and, despite impassioned arguments in the jury room, we failed to
reach a majority finding. As I was nominated to be foreperson of the jury, I had to
deliver the verdict to the judge. Snoopy will face a retrial. 75

Chapter three described how Rancière uses the example of the joiner to explain his concept
of reconfiguration. It is helpful to apply this here. His description suggests that reframing
comes from a multiplicity of micro experiences and operations, and in his example of the
jointer text, he refers to the tautological role of ‘as-if’ and ‘self-delusion’ of the joiner as he
works for his master. Rancière describes this as the action of disconnected looking and
working which results, Rancière proposes, as a shift in the world of dominance and
74
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exploitation. Interpreting the joiner’s text Rancière sees that passions triggered in literature
can make subjects break their condition, because it was passion that their condition
forbade. Certainly Cale as a member of the jury entered fully into the as-if self delusion
that she was responsible for the fate of the four legged human. She writes:
I had to keep reminding myself that animal trials were not actually a real thing in
Leeds. … This was a truly immersive artwork. I was fully in the moment during the
trial and absolutely playing my part for real, genuinely wanting to deliver justice in
the case. 76
This description suggests that some form of reconfiguration of perception took place
during moments of dissensus manifested as an unresolvable sense of relational antagonism,
as the boundary between art and life, between animals and humans is eroded.
Rancière’s introduction of the senses into his politics of aesthetics is of significance in
relation to the immersive process of Live Art, and in relation to the notion of presence and
emergence. Rancière claims that he is making a correlation between the distribution of the
sensible and Kant’s a priori structures of human experience (see chapter three), and Wolfe
makes a direct connection between Rancière’s account of politics and Kant’s attention to
the sublime in the Critique of Judgement. She argues that both illuminate a capacity for
sense and its eruption. This means that unexpected moments of dissensus appear through
the a priori sense process of the distribution of the sensible, and this appears to the case
here. It is clear from Cale’s account that participating in the jury affected her senses and
sense making.
Similarly to the word dissensus, Rancière also alters the meaning of the word ‘police’,
redefining it for his purpose. For Rancière, politics is precisely not about breaking with the
police order of sense making. It has as its foundation a dissensus or conflict between what
is experienced through the senses (one’s exposure to a situation) on the one hand, and the
possible interpretations of those experiences (the sense or senses that one can make of
them) on the other. At root he claims this dissensus arises because all police orders define
subjects through exclusions while politics, which he re-defines as proper politics, is rooted
in the presumption of the necessary equality of all speaking beings. Politics of this kind (as
opposed to the rituals of a police order) reconfigures the distribution of the sensible, and
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redefines what a community means and what it includes. It changes what is visible and
invisible (i.e. what has been made visible and invisible or audible and inaudible in the
police order) and thereby identifies new bodies with different capacities. This operation of
politics is seen in Tan’s court hearings, in which new bodies of four legged humans
emerge thorough the process of dissensus. Rancière’s claim about human rights can also be
applied here, that they establish a formal equality from anyone to everyone, rather than
inscribing particular substantive rights within the juridical order. (See chapter two) This is
manifested here in the way these court hearings argue for the human rights of animals,
echoing the discourse of animal rights. 77 Indeed, within the Live Art intervention, Tan and
the judges can be seen to be employing a tactical appropriation of human rights into a
manifestation of animal rights. Again, Bishop’s process of differentiation through framing
is also seen in this work, applied through the anthropomorphising the animal. The process
by which the law allows the lawyers to carry out the legal process without questioning the
morality of treating the animals as humans is also an ironic manifestation of Arendt’s
description of the banality of the legal process, whereby those who carry it out are able to
do so without reflecting on the moral implications of what they are doing. It is furthermore
an ironic representation of the notion that plurality, as discussed by Arendt and Butler in
chapter one, requires complex representation. Tan’s court hearings can thus be seen as
another example of what Butler described as disruptive governmentality in action.
The theoretical concepts described above, and used to critique Tan’s work, will be applied
in a retrospective analysis to the Live Art interventions created for this research in the
context of refugee law. In other words, the politics of disagreement and dissensus that
occur when the boundary separating those who are included and excluded in and from the
nation state, such as between the citizen and non-citizen is put into question. Through the
process of being fully immersed in the Live Art legal hearings, the participants were
presented with the opportunity to experience the antagonism that arises when one
simultaneously identifies with precarious other humans, with those like us or with us (in
terms of nationality and associated rights of citizens), and/or identifies with the law and the
state.
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The final work that will be discussed is the last work of Monica Ross. A UK multidisciplinary artist, Ross worked with video, drawing, installation, text and performance. 78
Towards the end of her life, she collaborated with LADA and refugees creating a
performative artwork that also engaged with the law and human rights.
In 2008, on the 60th anniversary of the 1948 UN Declaration of Human Rights, as part of
an event called Taking Liberties held at The British Library, Ross recited the Universal
Declaration of Human Rights from memory. This project had been conceived in response
to the shooting of Jean Charles de Menezes in London in July 2005. 79 Mistakenly
suspected to be a terrorist, Menezes was repeatedly shot in the head by a police officer. In
the aftermath of the event, it was implied that Menezes was partly responsible for his
death, as he was ‘an illegal immigrant who had overstayed his welcome on a student
visa.’ 80 The intervention at the British Library was Ross’s first recital of a performance
that became An act of memory: solo, collective and multi-lingual recitations from memory
of the Universal Declaration of Human Rights, a performance series in 60 Acts, by Monica
Ross and co-reciters, 2008-2013. 81 Ross decided early on that she would perform the
UDHR 60 times, this being also the number of declarations. Her co-reciters were asylum
seekers and refugees invited to read one of the acts aloud in their own language. Ross
managed to perform 58 times, but she was too ill to perform in the last two events. The
sixtieth and concluding act of Anniversary—an act of memory took place on the 14 June
2013 at the 23rd session of the United Nations Human Rights Council in Geneva,
Switzerland, which was also the day she died of cancer.
The inclusion of refugees reciting the declaration created a relational antagonism in which
the precarity of the ‘real’ was juxtaposed with the ‘dead letter’ of the Human Rights
Declaration. At the time of its adoption in 1948, one of its major sponsors, Eleanor
Roosevelt, said that the UDHR was
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Not a treaty; it is not an international agreement. It is not and does not purport to be
a statement of law or of legal obligation. It is a declaration of basic principles of
human rights and freedoms to serve as a common standard of achievement for all
peoples of all nations. 82
So, according to one of its main supporters, it was never intended to be an enforceable
treaty. As T J Coles points out,
Britain is legally bound to follow some of the articles of the UDHR because many
were absorbed into the legally-binding UN International Covenant on Civil and
Political Rights (ICCPR) 1966, which Britain ratified in 1976. However, there is no
enforcement mechanism for the UDHR, even within the ICCPR. It is as if the
Western elites of the post-War period begrudgingly introduced the Universal
Declaration and then used it as an ideological weapon to criticize national enemies
(notably the Soviet Union, which rejected the UDHR). 83
Roosevelt asserted at that time that the UDHR should be committed to memory and recited
by school children all over the world, something that did not happen. 84 This knowledge
adds a sense of irony to Ross’ title, An act of memory.
Since 2008, An act of memory was recited for small and large audiences, in intimate spaces
and formal institutions. In 2011, I attended a performance in a small gallery in London,
hosted by Counterpoint, an arts organisation that supports refugee arts. The presence of the
artist and her fragile voice, highlighted the feat of memorization, while the presence of the
bodies and voices of the refugees opened up a space for them to enact subjective acts of
resistance. Ross’s performances were politically effective in highlighting the wide gap
between the declaration and the lived experiences of refugees as Bare Life outside the
paradigm of human rights. It cannot be known, however, if the performance created a
disruption of the distribution of the sensible of the human rights discourse. Indeed the
Human Rights Council and United Nations in Geneva became interested in using An act of
memory as a tool to celebrate their human rights work, and Ross was eventually invited to
perform Act 59 and 60 at the Human Rights Council and United Nations, in Geneva. This
raises important questions about how performance can change when it is taken into
different contexts, including questions of co-option and cultural appropriation. In other
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words, being used to support an existing distribution of the sensible in the Human Rights
Council and the UN. Furthermore, in the Act of memory I witnessed in the gallery space in
London, a photographer with a large Canon camera taking close up photos of the people
reciting the declaration became a dominant presence. For me the constant sound of the
clicking camera shutter was very intrusive in the small intimate space. This gave rise to a
personal feeling of discomfort, particularly when the invited asylum seekers and refugees
stepped forward to recite one of the acts. What came to my mind in this moment were
ethical questions about the production of the mediated image during what appeared to be
vulnerable physical acts of resistance. My sense of discomfort within the performance can
also be interpreted as that of a Rancièrian emancipated spectator, actively interpreting and
creating her own narrative of the performative event she was witnessing.
In contrast to Ross’s recitation of the UDHR, in which the audience is simply listening to
the artist reciting, the immersive Live Art performances created for this research involve a
more complex relationship between artist and the audience. They opened a space for
participants to have a more active role in the intervention, and at the same time they
exposed the legal structures that create the social discrimination and power imbalances in
the first place. Engaging with refugee law, the immersive process opens up a space to
investigate the Bare Life of the refugee as a border concept outside the paradigm of human
rights. It offers an investigation of a third way of engaging with this, which I describe as
immersive Live Art, presented as political intervention.

The above discussion of artist’s projects situates my work in what I have described as an
emerging field of Art and Law. It clarifies that the Live Art interventions created for this
research will further develop the immersive experience in the context of refugee law,
intervening in the way things are perceived in relation to Live Art, refugees and the law.
Three different legal interventions were recreated: a UK Home Office interview with a
woman fleeing prostitution in Ecuador; and two appeal hearings, the first of a Palestinian
from Lebanon seeking asylum in the UK and the second involving a Palestinian Bedouin
village appealing to the Israeli Supreme Court against eviction from their homes in the
West Bank. The ideas and concepts presented in chapters one, two and three were used as
tools, both to challenge established norms and to give possible audience insights into a
Live Art intervention. The intervention was specifically designed not to elicit prescribed
reactions but rather to represent the core aspects of the case studies that were reenacted.
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There are a few additional links between the theoretical concepts and the practice of this
this research, which also apply to the selected artworks of Deller, Young, Bernier and
Martin, Tan, Ashery, Ross.
The notion that plurality requires complex representation applies specifically to refugees.
The participants of the interventions of this research are invited to embody the different
positions, re-creating what Butler describes as the inevitable antagonism of cocohabitation. This thesis will also investigate Rancière’s proposal that there are no
normative forms to which to refer in order to make political art, rather forms of
displacement are observed, breaking in some respects with the consensual way in which
things are presented, told and made in the mainstream system. All the above artworks
engage with normative forms in different ways. This thesis proposes, therefore, that
normative forms, specifically the normative forms of the law, are important in Live Art as
political intervention, as it is the transgression of the depicted normative forms that creates
a space for intervening in the way things are perceived.
This thesis will consider if forms of displacement appeared in both the visible and
experiential self-reflection on the interventions created for this research. Butler’s frames
of war and her process of differentiation are applied to the framing of the asylum seekers,
the Palestinians, and those who are perceived with empathy in contrast to those who are
not. The oscillation between the sovereign and the collective, making judgments both as
citizens and non-citizens, is also used as a lens through which to interrogate the
interventions. The West Bank, which is indefinitely occupied by the State of Israel, is
presented as a localized zone of indistinction in the third series of Live Art interventions.
Bousfield also points out (see chapter two) that when Agamben makes the argument that
the concentration camp is given a permanent spatial arrangement, any analysis of refugee
agency on a personal level speaks to the place of the camp. In other words he is also
challenging Agamben’s concept of the zone of irreducible indistinction and the premise
that Bare Life has no agency in this space. This challenge will be related to the ‘permanent
spacial arrangement’ of each Live Art intervention, the place of the legal hearings. The
thesis will look at how the represented asylum seeker in these reenacted norms, whether
present or absent in the hearing, can be seen as disrupting the violent process of the law
through their actions. Most importantly for this research, Bousfield concludes that the logic
of sovereignty implicates citizens in the reproduction and maintenance of such exclusions.
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For this reason, he claims, citizens must be attentive to their own acts in perpetuating of
the logic of sovereignty and producing discourses that emphasize the agency of the refugee
helps to disrupt that logic. Here lies one of the potential outcomes of the interventions. In
other words, the interventions create a space outside the logic of the sovereign state
thereby opening up a potential reconfiguration of the perception of the participants. In
chapter two, I observed that Lemke also argued that Agamben appears to fail to see that
not every single form of exclusion needs to be grounded in legal regulations, or necessitate
a suspension of the law. Following Foucault, Lemke suggests that sovereignty also resides
in the ‘life politics’ of sovereign subjects who inscribe the arts of government. This view
appears through the acts of participants embodying the lawyers, judges and citizens that
emerged through the process of the legal Live Art interventions.
Rancière’s concept of human rights is manifested in the way the Live Art legal hearings
present refugee law as operating from the position of deciding who is deserving of the
human right to enter the country, and who is not. In the third intervention this is also
presented in the context of the different legal interpretations of International Human Rights
Law and Israeli Human Rights Law and in terms of how this is applied to the rights of the
indigenous Bedouin Palestinians. Schaap points out that Agamben’s totalizing critique of
human rights, in other words his claim that Bare Life lies outside the human rights
paradigm, is in the uncomfortable position of criticizing those on whose behalf he speaks
(see chapter two). Part of the method of this research will also include an analysis of the
impact of the small tactical interactions that took place there. The role of Live Art as a
strategy of intervention will be considered from this perspective. In designing my
interventions I considered the action of ‘disconnected looking and working’, as discussed
in Tan’s court hearings, would result in what Rancière proposes as a shift in the world of
dominance and exploitation, and whether this was illustrated in the comments made by the
participants.
All the above artworks were analysed as operating as politics in retrospect and as
presenting incremental acts of resistance. Returning to the politics of aesthetics, following
Rancière, Tanke concludes that the conception of art as being more than life is what makes
it political (see chapter three). In this thesis, the politics of Live Art is presented as blurring
these boundaries, and not as separation. A breach only occurred when the participants
reframed a distribution of the sensible for themselves. This means that the potential politics
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of Live Art is its ontological nature only when there is a deliberate blurring between the
separation between life and art, ‘real’ and constructed.
In Histories and Practices of Live Art Deirdre Heddon asks:
…for a practice celebrated for its refusal to be categorized, there is an irony that
certain known qualities appear to stick to live art, not least its capacity to disrupt
categories, knowledges and forms. … at what point does rhetoric become mantra?
If Live Art is expected to challenge, reveal, transgress and transform it is being set
up to fail. 85
Beth Hoffman also points out, following Rancière, that there is nothing essentially political
in Live Art practices, because the political ‘takes place within a matrix of diverse cultural
and historical relations, including that of the spectator’. 86 The Live Art interventions

created for this research challenges these two claims. They show that immersive Live Art
can be expected to challenge, reveal, transgress and transform without failing. That is to
say, although the liminal status of Live Art cannot control what effects might arise, the
immersive process can control the fact a liminal space will be created. This is described as
a third way, in which the politics of dissensus can occur.
The narrative storytelling in this research is of significance. In his response to Young’s
Palais de Justice, Pilchar wrote the following:
The tales we tell, and those that are told about us, translate the relationship between
our experiences of the world and how we are understood by others. It may be that
stories and storytelling de-emphasize the logical and resurrect the emotive and
intuitive, but integrated within them are values and assumptions that reflect the
shared and dominant standards of those by whom they are produced and
circulated. 87
The story of how this research came into being, and the story of how each intervention was
created, is describe in great detail. This not only reflects how the work is a social work in
progress, but also it describes the crossing of boundaries to engage with other disciplines
that were also revealed in the artwork of Deller, Young, Bernier and Martin, Tan and Ross.
The storytelling also uncovers the values and assumptions of the Live Artist, and also those
85 Deidre Heddon, “The Politics of Live Art,” in Histories and Practices of Live Art, ed. Deidre Heddon &
Jennie Klein (Basingstoke: Palgrave Macmillan, 2012).177.
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whom she encountered during the research process. During my research visits to court
hearings there are crossovers with Young’s Palais de Justice: surreptitious filming of
empty courtrooms as I waited for lawyers and judges to arrive, a moment of catching a
female judge’s eye. In the story of this research I observe forms of displacement,
Rancière’s constantly shifting relation between the consensual image and the subversive
image of each moment. The retrospective account will describe the redistribution of the
sensible in the intervention. The common social world of the film documentation of the
interventions, the ‘perpetual’ transaction with participants and the Live Artist’s sense of
the participants will all be registered. Words and images and visual responses are identified
thorough film documentation of close up shots of people’s faces and interactions. This will
be followed by a reflective and self-reflexive response to the visual documentation. The
similarities and differences that emerge from the different iterations of each of the three
interventions created for this research will be contrasted and compared in an investigation
of Live Art, political intervention, the law and the nature of refugee status. .
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Chapter 5
Margarita X v Secretary of State for the Home Department
This chapter begins by outlining how my arts-practice-led research engaged with the law.
It describes the emergence of the first legal intervention, a Home Office interview with
Margarita X, and its four iterations of the proceedings. The reflections on theoretical
debates led to several insights, consisting of a complex representation of an absent/present
Margarita; the resistance of Bare Life to the threat of being returned to a potential lifethreatening situation; the responses of participants, as emancipated spectators, rupturing
the hierarchical representative regime of the law in operation as depicted in the Home
Office interview; and unexpected ethical issues. The immersive process of the
interventions appeared to act as a mediating and rupturing third term, threatening to disrupt
the hegemonic position of the citizen participants embodied in the legal hearing and the
nation state.
18 October 2017
Dear Daddy,
So I have had a 6 months suspension from my PhD as my sciatica got worse and worse and I
couldn’t sit, lie or walk without pain! I was on constant painkillers just to manage the pain, but they
made me sleepy. I have never experienced anything like it!
Finally after 8 months of no progress I had an MRI and what it showed was I had a hernia between
my lower two vertebrae! So I started an intense period of yoga and swimming weekly, straightening
my spine, strengthening the core muscles around the acute area that were stiff after months of
compensating for the damaged area.
And slowly, oh so slowly it seems to be healing itself.
Darling Daddy, so the refugee situation continues. More wars, the bombing of Yemen by Saudi
Arabia, the ethnic cleansing of the Royhingya in Myanmar (formally Burma) all adding to the
inhumane creation of refugees in the world.
It feels good to write to you again.
Somehow I do not feel your presence as it’s so long since I last wrote.
And a lot of the letters felt short and more formulaic then felt.
I close my eyes and picture you in my mind’s eye. Smiling at me with such love.
I can feel the love radiate from within.
Will finish this letter smiling…
Janinka 1

1

Appendix 1, Janina Moninska’s letter to Leszek Moninski, 18th April 2018, 341-342.
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Margarita X
https://vimeo.com/user111794405/margaritax

Procedure 1: background to the legal case
In 2011, I began investigating what it means to be a refugee in the UK today. I knew from
running drama workshops with asylum seekers and refugees that their legal position
dominated their lives. Thus I decided, before embarking on any research, that in order to
make claims of representing refugeeness, it was essential to understand the legal status of
being a refugee. In the same year, University College London (UCL) set up the Refugee
Law Initiative. UCL was the first academic centre in the UK to concentrate specifically on
international refugee law. The intention of this initiative was to push the boundaries in
refugee law by stimulating collaboration between legal scholars, legal practitioners and
refugee activists and achieve policy impact at the national and international level. 2 I
attended their first eight-week course, The International Protection of Refugees and
Displaced Persons, which took place from February to March 2012. Designed for human
rights lawyers and non-governmental organisations (NGOs), the course engaged with
refugee law. I learned about the emergent nature of refugee law, as its interpretation is
constantly being challenged by the outcomes of individual cases, and about the conflict
between those who assist refugees and the legal bodies and outsourced contractors who
implement the law.
The core definition of a refugee is still from Article 1.A.2 of the 1951 Convention Relating
to the Status of Refugees (1951 Convention). It describes a refugee as someone who:
owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is outside
the country of his nationality and is unable or, owing to such fear, is unwilling to
avail himself of the protection of that country; or who, not having a nationality and
2
"The International Protection of Refugees and Displaced Persons," Refugee Law Initiative, University of
London, accessed 2nd March, https://rli.sas.ac.uk/about-us.
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being outside the country of his former habitual residence as a result of such events,
is unable or, owing to such fear, is unwilling to return to it. 3
In 1967, the UN Protocol relating to the status of refugees expanded this to include:
Every person who, owing to external aggression, occupation, foreign domination or
events seriously disturbing public order in either part or the whole of his country of
origin or nationality, is compelled to leave his place of habitual residence in order
to seek refuge in another place outside his country of origin or nationality. 4
Persecution is the key criteria here, and it is necessary for an asylum seeker to show that
the harmful treatment the person fears amounts to persecution, that it is well founded, and
that it is for one of the five reasons specified in the convention. In practice this is
problematic, as fear is subjective. During the course, a leading immigration barrister, Dr
Marc Symes, 5 conducted a session on UK asylum. The main process of asylum as
explained by Symes will now be presented, with his additional comments, to illustrate how
the process operates in practice and how the law is constantly evolving from case study to
case study.
British asylum law
The procedure by which an asylum claim is made has varied in recent years, as the Home
Office has introduced various expedited or abbreviated processes for particular classes of
case. According to Symes, the fallout of this is an increasingly inquisitorial manner from
Home Office workers towards asylum seekers, and requests for additional evidence. 6
The key steps of the immigration process will now be presented, as context to the Live Art
Home Office interview that emerged as the art practice research. It is a presentation of the
information shared by Symes, that is to say, it is the narrative of a practicing immigration
lawyer. The process falls, according to Symes, into six basic categories.

"Refugee Defintion," UNHCR, accessed 8th March 2020,
https://emergency.unhcr.org/entry/103360/refugee-definition.
4
Ibid.
5
"Mark Symes," Garden Court Chambers, accessed 18th April 2020,
https://www.gardencourtchambers.co.uk/barristers/mark-symes/sao. Symes also co-authored with Peter
Jurro Asylum Law and Practice (Bloomsbury, 2nd edition June 2010).
6
Francis Webber, Borderline Justice: The Fight for Refugee and Migrant Rights (London: Pluto Press,
2012).19.
3
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The first is to make the asylum claim. There is a legal definition in section 113 of the
Nationality, Immigration and Asylum Act (2002) with a new amended definition in the
Immigration Act (2014). 7 An asylum claim is currently defined as a claim made by a
person that to remove them from, or require them to leave the United Kingdom would
breach the country’s obligations under the Refugee Convention.
Once a claim has been made, the second step is the screening interview. This includes
fingerprinting of the applicant and the entry of these fingerprints into the European Asylum
Dactyloscopy Database (EURODAC) to detect any multiple applications (including any
that may have been made in other EC countries). Officially, the screening interview is a
short procedure but according to Symes it is counterproductive. Waiting time for the
screening process can take eight hours, and the interview takes place through glass
windows in a line with eight other people. Applicants have to speak loudly in a way that is
likely to contravene their privacy. These factors make communication challenging, and
facts can be inaccurately documented. According to Symes, this has resulted in cases
where the court and judges have thrown out a claim due to ‘discrepancy’. For Symes this
method of screening has resulted in cases taking even longer to be processed. After the
screening interview, applicants are taken to Harmondsworth Immigration Removal Centre
or to Yarl’s Wood Immigration Removal Centre, where their application is ‘fast-tracked’.
They are held in detention while a decision is made on their application, which should
occur within seven days. In these cases, the entire decision-making and appeals process
can be completed within nine days. Symes explained that the fast-track system was
introduced in 2003 when the government argued that many people were abusing the
system. In 2015, successful litigation was brought against this system as being inhuman
and the Court of Appeal found the system to be unfair and unlawful. The Home Secretary
of the time, Theresa May, vowed to fight this result. In April 2017, the fast-track system
was reintroduced and targets were set to increase the number of removals per year. 8

"Immigration Rules Part 11: Asylum," Gov. UK, accessed 9th March 2020,
https://www.gov.uk/guidance/immigration-rules/immigration-rules-part-11-asylum.
8
Nick Hopkins and Heather Stewart, "Amber Rudd Was Sent Targets for Migrant Removal, Leak
Reveals," The Guardian Saturday 28th April 2018., accessed 9th March 2020,
https://www.theguardian.com/politics/2018/apr/29/amber-rudd-resigns-as-home-secretary-after-windrushscandal.
7
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The third stage is the asylum interview. In 2007, the Home Office introduced what became
known as the New Asylum Model (NAM). 9 Its key feature according to Symes is that a
Home Office official, known as a case owner, is allocated to a case after screening and is
thereafter responsible for seeing the case through from start to finish, managing all aspects
including welfare support and reporting conditions. Representatives are not usually
present, as legal aid has been withdrawn, so the Home Office has been forced to offer the
concession that interviews be recorded. This provision is only available on demand, and is
not automatic. Case owners can work up to nine hours with a fifteen-minute break, so the
recording is helpful. In practice, however, Symes describes that notes can go missing and
that there is no time for the case owners to listen to the recorded interviews, as this is
costly and takes time. Asylum seekers may be asked to attend regular reporting meetings
with local UK Border Agency staff at any stage of the asylum process. The UK Border
Agency also uses telephone reporting systems, and electronic tagging of asylum seekers.
The fourth stage is the decision. Decisions often depend on whether the case owner finds
the person’s account to be believable. The criteria used are outlined on the open access
GOV.UK asylum website. There are a number of ways that an applicant’s credibility may
be damaged, for example, if they have given inaccurate or inconsistent information. Case
owners must also take the applicant’s behaviour into account, for example, their claim may
have been harmed if they delayed claiming asylum without good reason, if they have been
convicted of a criminal offence, such as using false travel documentation, or if they did not
claim asylum in the first safe country (known as a ‘safe third country’) they reached after
leaving their own country. The case owner uses four categories of evidence: 1) certain, 2)
think it is true, 3) willing to attach credence, and 4) not willing to attach credence. 10
The third safe country is based on the Dublin Regulation, which is an agreement between
28 European countries to share the burden of asylum seekers. Symes explained that this
had been through a number of amendments, the most recent of which was the 2013 Dublin
III regulation. He also revealed that although Article 1 of the Convention does not mention
a third country, the Home Office can send asylum seekers to another European country if it
can be proved that this was their first place of arrival. Having family members in the

“Asylum claims under the new asylum model (NAM)”, GOV.UK, accessed 9th March 2020,
https://www.gov.uk/browse/visas-immigration/asylum.
10
“Immigration Rules”, GOV.UK, accessed 9th March 2020, https://www.gov.uk/guidance/immigrationrules/immigration-rules-part-11-asylum.
9
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country or being a minor can, however, override Dublin III. 11 In July 2017, the European
Court of Justice upheld the Dublin Regulation, despite the high influx of asylum seekers in
2015. 12 EURODAC finger printing has, Symes explained, made this much easier. Asylum
claimants, however, are removing their fingernails, Symes said, to escape the
fingerprinting system. Symes also explained that there is a six-month time limit within
which the responsibility of a third country should be dealt with, after which the
responsibility rests on the state in which the application was processed.
There are several ways in which removals to safe third countries under the Dublin III
Regulation can be challenged. As applications are dealt with on a case by case basis, in
general challenges are made on human rights grounds and the Charter of Fundamental
Rights is applied to cases by defending lawyers. Article 1 of this charter pertains to dignity
and rights to sanitation, housing, food, work, education, and other fundamental human
needs. Dublin III is challenged on these terms when applicants are returned to Greece and
Italy, where they are not given these fundamental rights. 13 The decision can follow the next
day, unless further evidence is required. If the latter is the case, the fifth stage is called
‘further grounds’, in which the Secretary of State for the Home Office Department [SSHD]
or an immigration officer may serve a notice asking for the applicant to state in writing
why he /she wishes to remain.
The final stage, if asylum is not granted, is lodging the appeal. The deadline varies
depending on the exact circumstance of the appellant: 10 working days, if they are in the
country and not detained; 5 working days, if they are in the country and detained; and 28
calendar days, if they are out of the country. Once an appeal has been lodged, asylum
seekers are usually given ten years to appeal because new situations, such as if an applicant
has started a family, can lead to the need to apply under human rights law. The legal
aspects of appeals will be outlined in chapter six, which describes an intervention created
from a legal case study of an appeal hearing.
11
“Asylum policy guidance on the Dublin III Regulation,” GOV.UK, accessed 9th March 2020,
https://www.gov.uk/government/publications/dublin-iii-regulation.
12
Justin Huggler, "Eu Court Rejects 'Open-Door' Policy and Upholds Right of Member States to Deport
Refugees " The Telegraph 26th July 2017., accessed 9th March 2020,
https://www.telegraph.co.uk/news/2017/07/26/eu-court-rejects-open-door-policy-upholds-right-memberstates/
13
In the law training we were given a casework tip. The best way to forestall Dublin III regulation removal
was to inform the authorities in the third country directly that they were not responsible under European
Union Law. Few third countries are so keen to receive additional asylum seekers that they would not
consider declining a returnee who, on a proper analysis, was not their responsibility.
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Currently, asylum seekers are not allowed to work unless they have been waiting for more
than a year for a decision on their case through no fault of their own. The work they are
permitted to do is limited to the jobs included on a shortage occupation list. They are
permitted to enrol on courses and study. Those who need financial and accommodation
support are provided with accommodation, on a no-choice basis, outside London and the
South East. They receive roughly £5 a day. 14 Asylum seekers who have been refused
asylum and have agreed to return to their country of origin are rewarded with food
vouchers in the form of ‘Azure Cards’, which can only be spent at specific supermarkets.
Once asylum is granted the applicant is recognised as a refugee and granted five years to
remain. They are offered a refugee Convention Travel Document (CTD) under Article 28
of the 1951 Convention and can travel to countries other than that from which the holder is
a refugee. 15 Family members are often offered a CTD on request so that they can be
reunited. A child under the age of eighteen, however, does not have the same right to be
joined by their parents or brothers/sisters. There is also the category of Exceptional Leave
to Remain (ELR), which refers to humanitarian protection or discretionary leave. ELR is
often used for minors and lasts until they are seventeen and a half years old. If, during the
five years, a country of origin is declared safe, all refugees of that nationality will have
their cases individually reviewed with a right of appeal if their refugee status is revoked. If
the country is still considered unsafe and the case has not been reviewed, they will be
granted Indefinite Leave to Remain (ILR), also known as ‘settlement’. After holding ILR
for a year, they will be eligible to apply for British citizenship.
My engagement with refugee law through following the course and attending asylum
hearings was useful in adding to my understanding of the complex legal process of asylum
in the UK. Asylum seekers are described as 'undeserving' 16 in contrast to the 'deserving'
refugee. 17 It is argued that the UK asylum system itself creates a hostile environment for
asylum seekers. This is supported by the government’s instructions to the Home Office to
Refugee Council, "The Truth About Asylum," accessed 9th March 2020,
https://www.refugeecouncil.org.uk/information/refugee-asylum-facts/the-truth-about-asylum/.
15
UNHCR, "Note on Travel Documents for Refugees," UNHCR, accessed 9th March 2020,
https://www.unhcr.org/uk/excom/scip/3ae68cce14/note-travel-documents-refugees.html.
Refugee Convention Travel document [CTD] under Article 28 of the Convention.
16
Rosemary Sales, "The Deserving and the Undeserving? Refugees, Asylum Seekers and Welfare in
Britain," Critical Social Policy 22 (3) (2002). 456.
17
Sukhwant Dhaliwal and Kirsten Forkert, "Deserving and Undeserving Migrants," Soundings: A journal
of politics and culture 61 (Winter 2015).; 49.
14
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increase deportation targets. 18 When a private letter to Home Office officials setting a
target to increase deportations by 2017 was leaked to the press, it contradicted the Home
Secretary’s public statement that there were no targets and the Home Secretary at that time,
Amber Rudd was forced to resign. 19 This can be read as an illustration of what was
discussed in chapters one and two: that politics is neither sovereignty nor law but is rather
government ministerial power, which makes it increasingly impossible to place the onus of
real responsibility on anyone. Amber Rudd denied that she was aware of the targets or that
she had seen the leaked letter, even though her signature was on it.

Procedure 2: developing the case of Margarita X
I will now describe the first four iterations of Margarita X that emerged out of this
engagement with the law. The outcome of each iteration had an influence on the
subsequent one.
Iteration 1: The zoo effect
At an early stage of the research, I primarily engaged with the writings of Agamben,
Bourriaud and Bishop. I spent two months in a studio, using a video camera as a tool to
record myself developing ideas into practice. I ended up with an hour of video footage
recorded over the two-month period. Using theory, and the film camera as a second eye of
my studio explorations, I created a six-part immersive performative presentation of my
research.
The first part was entitled hospitality/hostility. After keeping the audience uncomfortably
waiting at the door of the studio I finally welcomed them into a liminal space, which led
into different, semi-enclosed workspaces. In this liminal area I had created a ‘notice board’
of information and facts produced by refugee centres and other organizations. (Figure 16)

Pippa Crerar, "Rudd Faces Questions over Immigrant Removal Targets," The Guardian 26th April 2018.,
accessed 9th March 2020, https://www.theguardian.com/uk-news/2018/apr/26/home-office-set-targets-fordeportation-of-illegal-immigrants-amber-rudd.
19
Amelia Gentleman, Heather Stewart, Nick Hopkins, "Amber Rudd Resigns Hours after Guardian
Publishes Deportation Targets Letter," The Guardian 30th April 2018, accessed 9th March 2020,
https://www.theguardian.com/politics/2018/apr/29/amber-rudd-resigns-as-home-secretary-after-windrushscandal.
18
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Figure 16: Selected information produced by Brighton and Hove migrant and refugee support groups, which
the audience had the opportunity to read during the performative presentation.

On another wall, I had also posted a visual paper trail leading to the studio space in which
a Home Office interview was to take place. (Figure 17)

Figure 17: Entrance to studio space with ‘who?’, ‘what?’, ‘where?’, ‘why?’ and ‘when?’ posted on the wall
leading to the ‘Home Office’ interview room.
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The words written on this paper trail were ‘who?’, ‘what?’, ‘where?’, ‘why?’ and ‘when?’.
During my introduction, I read out each word one by one, providing information in
response to the question. In a 2001 interview Bourriaud pointed out that when connecting
people and creating interactive, communicative experience, ‘If you forget the “what for?”
I’m afraid you’re left with simple Nokia art, producing interpersonal relations for their
own sake and never addressing their political aspects.’ 20 My response to the questions
posted on the wall, which included the question ‘what?’, was done in order to address this.
Using the statement ‘it’s complicated’ as a transition I then moved to the second part of the
presentation, Case study: Margarita, fact/fiction.

Claire Bishop, citing Laclau and

Mouffe, 21 contends that:
For a context to be constituted and identified as such, it must demarcate certain
limits; it is from the exclusions engendered by this demarcation that antagonism
occurs. It is precisely this act of exclusion that is disavowed in relational art’s
preference for “open-endedness.” 22
In other words, she is criticizing relational aesthetics for being open-ended, ‘One has the
impression that it exists as undifferentiated infinity, like cyberspace.’ 23 Bishop’s position
influenced my decision not to include asylum seekers or refugees in my interventions, but
only with the apparatus surrounding, controlling and defining them. This absence would
operate as another form of exclusion. It was also useful for bypassing the ethics of consent
and/or speaking for the subaltern other. Therefore I selected the fictional case study of
Margarita, which students had been required to defend from a legal position during the
Refugee Law course. As my intention was to engage with complexity, I deliberately chose
an ambiguous case study. It is possible to see Margarita’s story from multiple perspectives,
which might, for example, lead to the interpretation that she used her previous job as a sex
worker in order to be granted asylum.

Nicholas Bourriaud, quoted in “Public Relations: Bennett Simpson Talks with Nicolas Bourriaud,” 48,
cited in Claire Bishop, "Antagonism and Relational Aesthetics," The MIT Press Journals, no. 110 (October
2004). 72.
21
Ernesto Leclau and Chantal Mouffe, Hegemony and Socialist Strategy: Towards a Radical Democratic
Politics (London: Verso Books, 2001).
22
Bishop. Antagonism, 72 (f.n. 56): ‘As Laclau argues, it is this “radical undecidability,” and the
decision that has to be taken within this, that is constitutive of a political society.’ See Laclau,
Emancipation(s) (London: Verso, 1996); 52–53.
23
Ibid, 72.
20
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In the studio I recorded myself reading the case study in the first and second person.
Reading in the first person I was Margarita, in the second the immigration officer, and
from this process the two characters I was later to embody in the Live Art intervention
emerged: those of the immigration officer and lawyer. I made the decision to ask a
participant to sit in the chair to embody the absent disembodied Margarita and to present
myself as embodying the absent Margarita in a film. I selected edits of myself embodying
Margarita from the video documentation of my process in the studio.
The audience followed me into the Home Office interview room, and as it was a small
space they were forced to stand close to the centrally placed table and chairs. (Figures 18
and 19)

Figure 18: Entrance to Home Office interview room

Figure 19: Home Office interview room
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I then took a seat on one of the chairs, and knocking on the table I looked at the entrance to
the studio as if someone had knocked on a door and called, ‘Come in!’ I then said the
following:
As Kafka says: a distracted knock on the door can mark the start of uncontrollable
trials, and the most innocent gesture or the smallest forgetfulness can have the most
extreme consequences. 24
The open entrance to the Home Office interview room could be interpreted as being the
open door in Kafka’s short parable “Before the Law”, with me the Live Artist as the
gatekeeper. Immediately afterwards I asked a woman standing close to me to sit in the
other chair opposite me. I then read out to her the case study of Margarita, who had fled
prostitution trafficking in Ecuador, as if the woman was Margarita. Throughout this
‘interview’, embodying the ‘immigration officer’, I continually came out of my ‘role’ in
order to explain to the ‘witnesses’ in a neutral manner the consequences of refugee law on
the facts of Margarita’s case. In the double role of immigration officer and refugee lawyer,
I rejected Margarita’s story, which would legally return her to the potentially lifethreatening situation she had fled. I then came out of my role and thanked the participant,
and she stood up and rejoined the others who were pressed against the wall of the small
studio space.
The third part of the presentation was a ‘performance lecture’ presenting Agamben’s Bare
Life in relation to the law. I stood in front of a spider diagram that documented my process
of attempting to make sense of complex ideas. (Figure 20)

24
Agamben. Homo Sacer, 52. This sentence was constructed from Agamben’s critique of Kafka’s parable
“Before the Law”.
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Figure 20: Spider diagram of Giorgio Agamben’s concept of Bare Life, presented on the wall and
communicated as a lecture.

This was followed by a fourth section, in which I shared my struggle as a Live Artist of
finding a language to embody the refugee experience. In a fifth and final section I told my
audience that we would now watch some film footage of Margarita. I created the
expectation that this would be of the asylum seeker, but it was an edited film of me, the
artist, struggling to embody Margarita. This was shown on a laptop on the interview table,
which also created a reframing of the studio and another displacing of the displaced
Margarita. Moving between both the third and first person narrative, I told my audience
that Margarita is a fictional character, and has to prove that she has been raped. The
intention was to capture the disembodied and disempowered biopolitical body. The aim
was also to capture the isolation of artist in the studio, the isolation of Margarita, the
isolation of the female artist attempting to embody refugeeness and also the body of ‘real’
Margarita, absent in both performance and video. According to T J Demos,
‘Representation requires a complex meaning…. in terms of substituting for another, as a
representational politics, and to the logic of signification, as in artistic representation.’ 25

25
T. J.Demos . The Migrant Image : The Art and Politics of Documentary During Global Crisis (London:
Duke Universtity Press, 2013). 267.
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The final and sixth part of the presentation took place in the liminal space between studios.
(Figure 21) This was the dialogue between the participants in a post-performance
discussion.

Figure 21: Post-performance discussion space

There was a disagreement as to what the participants had experienced, for example,
whether the lecture on Agamben should be considered a performance as such. However,
there appeared to be consensus that the Margarita interview had created the most impact on
the participants, particularly in the context of the studio space. This had created a zoo-like
effect of observing what they described as the violent interrogation of a silent Margarita.
The film footage of the isolated artist embodying the absent refugee was also considered to
contribute to this impact. I made the decision to develop and test the interview with
Margarita and the film as a standalone Live Art intervention.
Iteration 2: Margarita, a case study
This took place at the University of Brighton on 1st October 2012 during a one-day
postgraduate research symposium exploring themes of global identities and local
experience. Each student had 20 minutes’ presentation time followed by 10 minutes for
questions. This particular presentation was entitled Margarita, a case study, so that the
participants would have no expectations this was to be a Live Art intervention. I made a
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connection between the global identity of someone seeking asylum from Ecuador and the
local experience of a UK immigration interview through the format of the Live Art
intervention. The ambiguity of the content of the case study was intended to create
ambivalence about whether Margarita was indeed a ‘bogus’ asylum seeker. It was also the
intention to show how Agamben’s Bare Life, as posited in Homer Sacer, is defined by the
law.
The table and two chairs, which had emerged as a significant visual metaphor from the
studio intervention, were transposed to the centre of the conference space. (Figure 22)

Figure 22: Interview table set-up in University of Brighton conference room

The second iteration of the interview followed the same format as the first one in the
studio. However, the film footage of Margarita was not shown on the laptop but rather
projected onto a big screen in order to adapt to the size of the space and large number of
participants. Similarly to the first intervention, people were made to wait at the threshold
of the room to create discomfort. For ethical reasons, they were informed that the event
would be videoed for research purposes. Once they were invited to enter, participants were
instructed to stand around the interview space set up in the middle of the room. There were
30 people in attendance.
Before beginning the ‘Home Office interview’, I asked the following questions (see
Figures 23 and 24):
‘How many people here are actually English? British?’
‘How many people from other countries? Which country?’
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‘Do you like England?’
‘Is there anyone from outside Europe? Have you had any problems with your
visa?’

Figure 23: Live Artist as embodied immigration officer asking a participant about his UK status

Figure 24: Live Artist as embodied immigration officer interacting with participants

This was a deliberate ploy to create a relational bind with Margarita and the decision to
follow this, by telling a participant to sit in the chair, was also a device to intimate that this
person could be anyone and everyone. This was intended to be both a Rancièrian
reconfiguration and to refer to Bourriaud’s sphere of inter-human relations in action. In
contrast to the first iteration, which was for an invited audience in a studio space, this was
in the context of a public event. I was therefore aware that I had to be careful who to invite
to sit in Margarita’s chair, as I did not want to retraumatise someone who had been through
the immigration process. During the break before my intervention, I chatted to an Italian
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co-presenter and decided she would be the perfect candidate, as she had not been through
the immigration process. I did not ask her permission, however, as I wanted a ‘real’
interaction rather than a planted one. (Figure 25)

Figure 25: Live Artist as embodied immigration officer inviting the Italian co-presenter
to sit on the empty chair opposite me

After I had asked the Italian Margarita to sit in the chair, I suddenly realized my reading
glasses were not on the table. I felt like a goldfish in a bowl with people standing close and
watching my every move. The glasses were very important, as I wore them while
embodying the role of the immigration officer, and took them off when speaking as the
lawyer. I managed to stay calm, however, excused myself, and left the table to find them.
This took some time but added to the tense atmosphere of waiting and anticipation for the
participants.
This was followed by another unforeseen interaction. I had not expected the embodied
Margarita to speak. The result, as will be illustrated in the following extract from the
transcript, added to the implication that she could be lying. The information in square
brackets refers to the description of what happened, and also to additional descriptive
information and interpretation by myself as the Live Artist researcher.
[I look at the woman across the table sitting in the chair and smile and then look at
my notes to check her name.] (Figure 26)
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Figure 26: Live Artist as embodied immigration officer smiling at Margarita

Immigration officer: Margarita! So, you have just come into this country and you
would like to stay? Well I am sure you would all like to stay, because England is a
great country! The freedom we have here, the support compared to countries like,
where do you come from?
[I look at my papers to check the country and she interjects]
Margarita: Italy!
[I lower my glasses and look into her eyes.]
Immigration officer: It says here that you come from Ecuador! You’d better be
careful what you say!
[I had already set her up as not telling the truth.]
Am I right to say you escaped prostitution?
[She laughs nervously and starts to speak. I gesticulate with my finger to my mouth
(Figure 27) and say…]
I will go through your case study step by step, and it’s best if you don’t say
anything!
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Figure 27: Live Artist as embodied immigration officer telling Margarita not to speak

The transcript of the interview text and video documentation of this intervention is
included in the appendix, but for the purposes of this particular discussion a summary of
Margarita’s case study and the legal implications (in brackets) are as follows. After being
threatened by a gang who forced her into prostitution Margarita went to stay with her
maternal grandmother (this could be counted against her as she removed herself from her
immediate threat and had a place of sanctuary in her own country). She took a plane to the
UK which stopped in Madrid for refuelling (according to the Dublin Convention she could
be returned to Spain because of this) and she tried to enter the UK on a false Argentinian
passport (there is a credibility issue here relating to why she didn’t declare herself
immediately. Under the credibility criteria she would have to prove that she was forced to
lie rather than being prepared to lie, otherwise her claim would be rejected). (Figures 28,
29, and 30)
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Figure 28: Live Artist as embodied lawyer relating the legal implications of Margarita’s story

Figure 29: Live Artist as lawyer describing ‘this woman’ to the participants implicated as witnesses

Figure 30: Margarita leaving the interview chair to rejoin the other participants
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The mere fact of me silencing a present Margarita, the neutral delivery of the lawyer
referring to her as ‘this woman’, the way the immigration officer used the law to reject
Margarita’s story to return her to the potentially life-threatening situation she had fled and
the zoo-like effect of the participants watching silently, all combined to create a sense of a
violent encounter with Margarita. The friendly manner in which I communicated all of the
above also had a doubly chilling effect. The effect of the ‘Home Office interview’ was
supported by the post-performance discussion transcribed below.
This began by a participant [A] asking the Italian Margarita, [M], how she felt being asked
to sit in the chair. [B] [C] [D] and [E] refers to other participants, and [LA] to myself as the
Live Artist

[M] We could all be in this position. The problem of one person is the problem of
everyone, in a way.
[A] That’s exactly what I mean. There’s a lot of women who wouldn’t want to sit in
that chair!
[B] But that’s the point!! That was brilliant! Someone comes in, you get her to sit in
the chair, and you tell her to be quiet!
[A] It’s not the point to re-traumatize an abused woman!
[LA] It was a bit of a risk because of the topic of prostitution and rape, but I
deliberately choose the woman who had done the presentation, as I didn’t want to
choose anyone who I felt unsure about. I’m glad you brought it up – we have to
consider the ethics of doing this. I can hear there is a bit of tension in the opinions
about this.
The responses of participant A in the above extract reveal how she is assuming the person
on the chair is traumatized, whereas Italian Margarita, sitting in the chair, is resisting this
assumption. At this point C joined the discussion, announcing:
[C] I have to be clear here, I am from the ethics committee. What our colleague
here [A] is trying to point out, and your answer illustrates the issue, I am not
saying there is a right or wrong answer, though I am very clear about my answer.
All the research that we do, the ethical issue about subjects of our research, the
participants - my colleague is making a point about the subject, and let me give a
tiny vignette of how…
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This made it clear that two participants were from the University Ethics Committee. C’s
vignette was the story of when she was shown a film of the Hillsborough disaster for a
health and safety meeting about fire regulations. Her colleague rushed out of the room in
tears as her father had been at Hillsborough and it emerged that he been badly traumatised
by what he had seen. A health and safety meeting, however, is not the same context as a
performance. Yet C concluded her narrative with:
[C] I am clear, as a feminist scholar, that what you did was unethical! I was
completely uncomfortable witnessing that unethical situation. [She addresses the
organiser of the conference who is in the room.] I think if someone wants to do a
performance, it should be run through the ethical process, this would never have
happened!
At this point the Italian Margarita seemed to feel strongly that she had to intervene:
[M] I really have to say, I think for me it was NOT unethical, for me, because
[pause] the topic is important for society - it happens to all people, or women - we
women all have an understanding of what’s going on in society, and women are not
treated fairly, everywhere in society, so there are these issues which happen
around the world, so to be part of it, to participate, silently, it is really my honour,
in a way, to be a woman who was somewhere in the world suffering, so I really
don’t feel it is unethical.
[C] It’s not about you it’s about the same point my colleague A pointed out, I don’t
know why you can’t hear what my colleague is saying, but I certainly understand it,
that we don’t know in this room who has been raped, abused, nearly murdered,
been made to be a prostitute, chosen to be a prostitute!
[M] No, in this room there is no-one.. [she is interrupted by A]
[A] How can you say that!! [hands raised in the air, outraged tone]
[C] She/you here just proved my exact point.
[M] But we live in the UK …
[The Italian Margarita’s voice was silenced by uproar, as people started speaking at
the same time, in response to M’s last comment that this would not happen in the
UK.]
It was clear from this interaction that the two participants, A and C, who were also
members of the University’s ethics committee, became the dominant, adversarial and
authoritative voices here.

141

There were two responses to this staging of disagreement, one caught on camera, the other
off camera:
On camera:
[D] Can I just point out something… this wasn’t a judgement about the woman, it
was about the legal process the woman has been through, the experience, and then
has to face this trial, it wasn’t a judgment about the fact she was a prostitute. I
mean I completely take on board what you are saying, agree with what you are
saying, you have to be careful with your audience and perhaps what we needed was
more information about what we were going to see, make a plant in the audience,
know what it is going to be about, and then make the decision whether to attend.
But I don’t think this should be ignored and it should not be performed, because
they are very important issues…
Off camera:
[E] Is this not an example of when ethics is taken too far: they end up censoring
the very work whose purpose is for you to feel uncomfortable.
The fact that the Italian Margarita felt that ‘to be part of it, to participate, silently, it is
really my honour’, was a strong endorsement of the intervention. Her suggestion that there
was no one in the room who had been raped, ‘No, in this room there is no-one…’ appeared
to suggest she was also completely naïve. In other words this detracted from her ‘authority’
to speak for Margarita. The comment that the focus of the intervention had become
distracted from the legal process, ‘this wasn’t a judgement about the woman, it was about
the legal process the woman has been through’, was also significant. In this moment of
rupture, it exposed the way the immersive process of Live Art can blur boundaries and
operate as disruption.
The silenced Italian woman who played Margarita told me afterwards she was in fact
referring to the political situation of Margarita, when she said it would not happen in the
UK. In other words she was referring to the idea that in the Latin American context the
gang who had possibly coerced her into prostitution might also have been members of the
police. She was not referring to the fact of the woman being raped. It felt to me that not
only had the context of Margarita been taken over by a self-proclaimed feminist,
participant C, but that she had missed the opportunity to engage with the way the legal
process of the intervention was violating a vulnerable woman. Her intervention also,
ironically, appeared to reveal antagonism felt towards women who did not think the same
as she or her colleague did. Certainly the video footage appears to support this position. It
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can also be posited that the two members of the ethics committee were ‘trigger listening’ 26
and not reflecting on what had actually taken place.
Claire Bishop has interrogated, in what she calls the ethical turn, the question of taking
ethics too far in participatory performance, ‘This ethical perspective tends to infantilize
participants, presuming they are unable to make their own judgments about a work’. 27
Bishop also points out that ethics can be used as an instrument to silence political and
aesthetic dissensus and that if ethical criteria have become the norm for judging art, then
we also need to question what ethical positions are being advocated. During the discussion
above, it was clear that participant C from the ethics committee refused to see two sides of
the argument. I also learned later that the members of the ethics committee had their own
agenda. The reason that my intervention had been so well attended compared to the other
events of the day was that the students from their ethics module had been informed that
that they were to attend the Live Art intervention to see an example of ethics in action.
Chapters one and two presented Butler’s claim that it is the exposure of our vulnerability to
violence that provides ethical responsibility and it is recognition of precarity that creates an
ontology of resistance. The way the vulnerable Margarita/audience member is used, as a
body to represent the absent/excluded asylum seeker, exposes the violence of her
precarious position in relation to questioning of the ‘Home Office’ interviewer and her
exclusion from protection by the mechanism of refugee law. The fact that this artistic
intervention led to a heated ethical debate is interpreted as supporting Butler’s claims.
Certainly the engagement with uncertainty, risk and confrontation involved in telling a
spectator to sit in the chair, drew the spectators into a liminal space in which they both
stood in for, and became witnesses of, Margarita, creating antagonistic responses amongst
and between participants. This encounter appeared to create the emotion of ‘affect’, in
other words an exposure of vulnerabilities leading to a condition of ‘intelligibility’, to use
the Rancièrian term: hence a concern about ethical measures. This opened up a debate and
the possibility of transformation for participants. It was also shown that for the members of
the ethical committee, the perception of threat to their subjective identification with
Trigger listening occurs when we allow another’s topic to trigger a reaction in us - perhaps enthusiasm,
agreement or disagreement; connected listening occurs when we listen to the other discourse and stay
connected word for word. The different levels of listening and how they operate will be explained in the
fourth iteration of the Margarita intervention.
27
Corinne Segal, "Art for Politics’ Sake: Claire Bishop on Social Practice," Boston Review SUMMER
(2012).
26
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woman as victim set off a chain of reactive behaviour. They adopted positions as defenders
of the vulnerability of all raped women and reacted in self-protection and defence of their
position as authorities of what is deemed ethical and unethical behaviour.
In my experience the ethical debate around choosing someone to embody Margarita was a
much more complex issue than the polarized debate generated by the intervention
suggested. The issue of complexity uncovered in this intervention continued throughout
the research, emerging in the significant, ambivalent and paradoxical nature of immersive
Live Art as intervention. Working with vulnerable people such as refugees, care workers
have to be sensitive and informed so they can negotiate the continually shifting goal posts.
For example, the vulnerability of an individual may only emerge through the process of
offering support and a care worker may have to stop questioning someone if this is causing
stress. This is a similar position for the interventionist artist who also has to negotiate
boundaries and deal with issues and problems as they arise. I thought I had done this in the
intervention by choosing the Italian participant to embody Margarita. The strong response
and emotionality of A (‘It’s not the point to re-traumatize an abused woman!!’) suggested
that some participants might have experienced rape and thus have been subjected to
reliving the trauma. In the actual Home Office interviews and legal process, however, this
is what occurs. Exposing this in an immersive Live Art re-enactment justifies a repetition
of the process. This made me consider: might an artist be justified in challenging ethical
boundaries and standards in order to raise difficult issues? Is ‘potential’ unethical
behaviour a means to a justified end? In the context of an academic conference, the
intervention was effective in creating debate about the ethics of this specific intervention,
arguably creating challenges, ruptures and leaving trouble in its wake. The general
consensus was that the actual interview itself had left people feeling uncomfortable.
In terms of feedback I did manage to have a post-performance conversation with a
Columbian participant who had offered to share the story of his visa problems during the
intervention. He told me he found witnessing the interrogation very upsetting, as he had
experienced it himself. He also interpreted the film as the artist performing Margarita’s
emotions, rather than a depiction of the artist’s lonely struggle to create an artwork. He saw
it as a deliberate device to give the audience distance from performance/interrogation, as if
they could not do this themselves: a very different response and interpretation to that of the
participants in the first intervention. This could have been a result of the projection of
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Margarita onto a large screen with amplified sound, which could be read as an edited
version of the Live Artist ‘performing’. The fact that this participant had personal
experience of the Home Office interview supported Rancière’s concept of the emancipated
spectator, reinterpreting the words and images of the intervention from his own personal
experience.
Bishop argues that without antagonism there is only imposed consensus and suppression of
debate. In terms of me, the artist, speaking as Margarita in the film, this can be interpreted
as a form of social pornography, or even as the eroticization of the victim. Conversely, an
empowered victim can make one feel uncomfortable, as does the agency of Margarita, who,
the intervention suggests, exploits the system in order to claim asylum. By presenting all
three positions, case study Ecuadorian Margarita, live Italian Margarita, and filmic
Margarita, following Bishop, a highly directed form of authenticity was created,
questioned and then reformulated through the presentation of ‘both the individuated and
metonymic, live and mediated, determined and autonomous’ 28 Margarita.
At this point in the research process I had not encountered Rancière’s concept of dissensus.
I can see, in retrospect, that this could be interpreted as an example of Rancière’s dissensus
in action; in other words it could be interpreted as disagreement manifested through the
concept of a wrong that cannot be settled but can be processed at the same time. There is
no consensus, yet the different senses, the making sense of Margarita’s position, are
processed through the immersive Live Art intervention. Although the intervention had
made me consider that an artist could be justified in challenging ethical boundaries and
standards in order to raise difficult issues, as a result of this ethical debate, I decided for
future Margarita interventions to apply the University of Brighton’s ethical code. This
required me to seek permission from the person in the audience who was to sit in the chair
prior to the intervention and is described in the subsequent iterations of Margarita X.
It was also becoming clearer that the post-performance discussion, in other words the
concept of dissensus as politics, was an integral part of the intervention. Bishop points out
that to make art politically the viewer should not be coerced into fulfilling an artist’s
interactive requirements and is presupposed to be a subject of independent thought. She
posits that this is also the essential prerequisite for political action: ‘having reflections and
28

Bishop, Artificial Hells : Participatory Art and the Politics of Spectatorship. 237.
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critical thoughts is to get active, posing questions is to come to life.’ 29 I decided that, for
the next Margarita intervention, I would devise a questionnaire to activate participants to
reflect more deeply on their own responses and as a tool to uncover further audience
responses to the intervention.
Iteration 3: Relational aesthetics and emotional labour
Platforma 30 is a refugee arts network, set up in 2010 by Amir Koldziz. It is now run by
Counterpoint Arts in London and Community Arts Northwest, with input from other
regional partners. 31 Counterpoint Arts held a two-day Platforma Conference in Manchester
(31st October and 1st November 2013). 32
I presented the third iteration of Margarita as part of a workshop entitled Live Art, refugees
and political intervention. There were 15 participants, including performance practitioners,
academics and refugees. On Monday 28th October, four days before this iteration, I had
attended a practical workshop called Gender, violence and asylum: a troubling trilogy? 33
Hosted by UCL Refugee Law International, the workshop focused on contemporary
challenges in refugee protection and was ‘designed to update practitioners and academics
through stimulating discussion on new research and legal and policy developments.’ 34
These workshops were a continuation of the law course I followed in 2012 in order to keep
up with the continual changes in emerging refugee law. It was revealed during this session
that there was very limited training for asylum judges about rape, in contrast to judges in
criminal law, for whom it is compulsory. There are female legal practitioners currently
working on new guidelines, due to the increased numbers of women seeking asylum from
sexual violence. Similarly, due to the gaps in refugee law, human rights law is increasingly
having an impact on refugee law.
The information I learned from this workshop was used to update my fictional case study
of Margarita, a prostitute fleeing sexual violence in Ecuador. Although there are no official
Bishop, Antagonism, 77.
"About,"Platforma Arts and Refugee Network, accessed 10th March 2020,
https://www.platforma.org.uk/about/.
31
Counterpoints., "About Us," Counterpoints Arts, accessed 10th March 2020,
https://counterpointsarts.org.uk/about/.
32
"Platforma Festival 2013 – Manchester," Counterpoint Arts, accessed 10th March 2020,
https://counterpointsarts.org.uk/event/platforma-festival-2013-manchester/.
33
Institute of Advanced Legal Studies, "Gender, Violence and Asylum: A Troubling Trilogy?," Edinburgh
Research Explorer, accessed 10th March 2020, https://www.research.ed.ac.uk/portal/en/activities/genderviolence-and-asylum-a-troubling-trilogy(acf35619-5f22-462f-92bf-dc38f7718780).html.
34
Ibid., abstract.
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statistics available, experience and research suggest that a large proportion of women
seeking asylum in the UK (claim to) have experienced rape in their country of origin. 35
Credibility is often the crux, which brings with it problems of proof and arbitrariness in
decision-making, and a culture of disbelief. I added this new information to the transcript
of the Margarita interview as follows. [L] refers to the Live Artist as lawyer.
[L] If there is no documentary proof to back up the claims this will be assessed on
markers of credibility:
1) Inconsistency: does the story change?
2) Demeanour: quote, “Why did you smile when you said you were
raped?” 36
3) Objective evidence: Is there an official government program existing in
Ecuador to deal with corruption in the police force?
This intervention was not filmed, but it had a sound recording and a series of still images
were taken from an iPhone. The audience questionnaire used in the intervention is inserted
below. (Figures 31-33)

Webber. “Women and ‘Gender Persecution’,” Borderline Justice, 72.
Francis Webber, a retired barrister who specialised in human rights, immigration and asylum law, also
participated in the workshop Violence and Asylum: A Troubling Trilogy? This quotation is taken from one
of the cases she witnessed. Her book Borderline Justice: The Fight for Refugee and Migrant Rights (London:
Pluto Press, 2012) gives many similar examples.
35
36
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Figure 31: Pre-interview information and form

Figure 32: Post-intervention questionnaire
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Figure 33: Post-intervention questionnaire

The questions were posed to invite the participants to reflect on their understanding of
being a refugee and the asylum process and to consider after the performance if they had
changed their views. The outcome was a mix of personal and legal descriptions, reflecting
the different backgrounds, knowledge and personal experiences of the participants. Almost
every participant used the word ‘uncomfortable’ somewhere in their comments.
If one considers the relational sphere of the Margarita intervention, the participants arrived
for a workshop but found themselves blocked from entering the room. This immediately
placed me in a position of authority and was intended to recreate the hierarchy of the
asylum procedure. When they were finally permitted to enter, they could see the space
contained a small table and chair placed in the centre of the room. (Figures 34 and 35)
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Figure 34: View from entrance

Figure 35: Door leading into the room

This presented a second challenge to the participants, as not only was it a disruption of the
usual layout of the seminar room but they were obliged to stand around the small table in a
destabilized environment, waiting for an imminent event to take place. (Figure 36)
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Figure 36: Welcoming the participants

In Figure 28, I am standing in front of the table, still in a position of authority. I am
inviting participants to reveal a little about their backgrounds, nationality and immigration
status. In this image I have what appears to be a fake smile and clenched hands. I am the
friendly immigration officer/host, attempting, and failing, to initiate conversation. One
participant revealed she had a visa, but I had a feeling of discomfort, and unlike the
previous intervention I felt that people were holding back information. The faces of the
participants in this image can be interpreted as suspicious or even sceptical.
When I sat on one of the chairs at the table there was a shift in the relationship between the
participants and myself and this is reflected in their faces. The proximity of the standing
participants also added to this. (Figure 37) They are now in a position of authority,
observing me preparing for the interview.

Figure 37: Preparing for the interview
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When one of the participants was asked to sit in the chair opposite me (Figure 38) it
appears that two of the women watching are looking at her in a concerned manner. I had
asked for her consent before the intervention began but apart from knowing the subject
matter she had no idea what was going to happen. The rest of the participants did not know
that she had previously agreed to being chosen.

Figure 38: Conducting the interview

The faces of the participants in these pictures, including that of the seated woman, reflect
the seriousness and discomfort of the moment. They are being placed in the role of
witnesses of an uncomfortable situation. (Figure 39)

Figure 39: The discomfort of witnessing
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I attempted to break this relation by coming out of the interviewer role and chatting to the
participants about the brutal facts that can occur under refugee law. I explained that
throughout the legal process, Margarita would be interrogated, detained, and then returned
to a place in which she feared her life would be in danger. At this point, although I had the
authority of knowledge, the participants were also given authority by their standing
position. Through our interaction an uncomfortable social bond was created which
reflected the different levels of power that exist in any society. (Figure 40)

Figure 40: Live Artist embodying lawyer explaining the legal implications of Margarita’s situation

The intervention ended with everyone sharing their experience through the medium of the
feedback forms. In Figure 41 the atmosphere was very concentrated, apart from the woman
watching, who had arrived late and therefore did not fill in a form. People took the
opportunity to reflect on what they had just been obliged to witness and, as Bourriaud
suggested: ‘Form really becomes the face looking at me’

37

both literally and

metaphorically.

37

Bourriaud, Relational Aesthetics, 36.

153

Figure 41: Participants filling in post-intervention questionnaire forms

These images capture the shifting reconfigured hierarchy of forms in the distribution of the
sensible (Rancière), that was created in the relational aesthetics between the participants of
the intervention (Bourriaud), who are placed in different positions of antagonistic
spectatorship (Bishop). They illustrate the way immersive Live Art operates as a sensible
antagonistic reconfiguration (see the last section of chapter three).
In terms of the outcome of this particular iteration, my encounter with the woman I asked
to sit in the chair provided an insight into the process of Live Art. Although now settled in
the UK, she was originally from Bosnia and Herzegovina, so for the purposes of this thesis
I will call her the Bosnian Margarita X. This Bosnian Margarita X was an actress and was
performing a piece for the Platforma Festival about a Muslim asylum seeker who had been
raped. Her material was based on interviews with different women seeking asylum. I had
told her about my intervention and Margarita’s background and she had offered to sit in the
chair.
The Bosnian Margarita, unlike the previous Margaritas, appeared to listen passively. As I
started to read out the case study her face and body reacted to what I was saying as if she
was playing Margarita. This disorientated me, and I found myself reacting to what I
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interpreted as her ‘acting’: I was, in effect, ‘acting’ the role of someone who did not
believe the acting of the person sitting in the chair. (Figure 42)

Figure 42: Bosnian Margarita’s facial expressions in the interview

The attempt to identify a distinction between the ‘real’ in Live Art and the ‘represented’ in
theatre is complex. In her essay “On the Endurance of Theatre in Live Art”, Lara Shalson
writes that: ‘As Tracy C. Davis and Thomas Postlewaite note, realism and theatricality set
up a binary configuration in modernism, with realism aligning itself with the idea of
“artless” art’. 38 Shalson adds that dramatic theatre dominated by realism is considered
antitheatrical, as opposed to theatricality, which is aligned with the excess of melodrama.
She does not, however, want to make a distinction between the two, arguing against a
dichotomy in which theatre is representational and performance art is ‘real’. To illustrate
her point, she uses examples of the work of the theatre company Forced Entertainment, 39
which combines the theatrical with the endurance of performance art and includes both
durational performance and stamina. This company proposes that Live Art is a third term

38
Lara Shalson, “On the Endurance of Theatre in Live Art”, Critical Live Art: Contemporary Histories of
Performance in the Uk. 165.
39
"Forced Entertainment," accessed 10th March 2020, https://www.forcedentertainment.com.
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bringing theatre and performance art together. 40 Certainly, this complex entanglement with
the real and representational is played out in all the interventions created for this research.
On her feedback form, the Bosnian Margarita described how:
Even though this was a made up character, the interview itself felt violent, or at
least it felt as if it was violating the woman’s right to privacy. The interviewer was
violent in her calm and cold demeanour. 41
This response illustrates how the immersive process of the Margarita intervention as a third
term also creates a complex entanglement between the representational and the real for the
participant. Writing in retrospect, I now also realize I could have personally contributed to
her feelings of violation. In the moment of delivery, noticing what I perceived as her
acting, I felt she was hijacking the intervention. This created a feeling of antagonism, and I
now realize she must have also picked up on my feelings of what is described in
therapeutic terms as ‘passive aggressive’ behavior. My indirect hostility might have added
to her feeling of being violated in public. In contrast, other participants, unaware of this
subtext, wrote about the intervention on their feedback forms with different emotions, such
as: ‘uncomfortable because the person being “discussed” wasn’t present’, ‘uncomfortable,
but also clearer about the unfairness of the system’, ‘fake’, ‘uncomfortable’, ‘staged’,
‘empty’, ‘raw’, ‘lonely’ and ‘sad’. 42
There was a similar variety of responses about the film at the end, showing the artist
attempting to embody a fictitious Margarita in her studio. The Bosnian Margarita wrote on
her feedback form that the part of the intervention that did not work for her was: ‘the video
part. I think that Margarita doesn’t need to explain herself.’ 43 She also commented to me in
person, post-performance: ‘I think the drama is in the woman sitting in the chair. That is
where the focus should be’. 44 This could be interpreted as a reflection of her position as an
actress and her perceptions of performance. More than one participant, however, found the
film the most powerful part. For one participant none of the intervention worked, for
another everything did.

Shalson, “On the Endurance,” 167.
Appendix 4A. i) Counterpoint Arts Festival, 388.
42
Appendix 4A. i) Counterpoint Arts Festival, 387-403.
43
Appendix 4A. i) Counterpoint Arts Festival, 388.
44
Ibid.
40
41
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These different responses seem to support Rancière’s concept of the emancipated
spectator. At the time I thought I had chosen the ‘wrong’ person to sit in the chair. On
reflection, I now realize there is no ‘right’ or ‘wrong’; rather, the particular person will
inevitably change the specific nature of the performance.
Iteration 4: Reconfiguration

Figure 43: Information posted on the door of the seminar room in the University of Westminster
in which the Home Office interview took place.

On March 25th 2014, I performed Margarita X at the University of Westminster. The
participants were Masters of Law students and two of their teachers, a practicing human
rights lawyer and a refugee lawyer. They were cordially invited to attend the ‘Home Office
interview’ of Margarita X. Similarly to the previous intervention, they were asked to fill in
a pre- and post interview form. Both these forms and a sound recording of the event will be
referred to in the description of this intervention.
Once again, the participants were made to wait outside the room in order to set up the
asylum seeker’s experience of having to wait in uncertainty for an indefinite period of
time. In this particular intervention, during the part where the immigration officer/Live
Artist invites people to share their experiences about visas, I used Double Loop Learning
(DLL) as a strategy to create a space for participants ‘to think how we think, feel how we
feel’ 45, creating the opportunity for new choices. I aimed to uncover how human beings are
active in shaping what they experience, to give them the potential to connect with

45
Avery and Vernon, ‘Double Loop Leadership Seminar Participant Guide.’ (London: Consulting People
Ltd., 13-15th November 2013).
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alternative views of the world and to make inner shifts that could have external
consequences.
DLL was developed as an educational concept and process to teach people to think more
deeply about their own assumption and beliefs. It differs from Single Loop Learning
(SLL), which focuses on the question of how to improve doing x, that is to say, on problem
solving. DLL looks at consequences from a wider perspective and aims to revaluate
and reframe goals, values and beliefs. It was created by the organizational trainer Chris
Argyris in the mid 1980s and is widely used in business leadership to this day. It operates
through a process of dialogue led by a facilitator, in order to allow questioning of the
assumptions that underlie current practices. DLL is described as an educational strategy,
whereas Live Art is described as a cultural strategy to disrupt. Both attempt to make the
invisible visible, ask awkward questions and activate individuals and audiences.
Before asking a woman to sit in Margarita’s chair for the Home Office interview during
the sequence in which visa experiences were shared, it was revealed that the 12
participants came from eight different countries: France, Switzerland, Greece, Turkey,
Iraq, Italy, Syria, and Romania. The period of time they had lived in the UK ranged from
six months to five years, with only one being a permanent resident. One of the Turkish
participants shared that she had just had a baby, and her Turkish mother had been unable to
come to the UK to help with childcare, as she did not have the required substantial amount
of money in her bank account to prove that she was only visiting. Using the DLL technique
of connected listening, 46 I repeated part of her statement of the reason her mother was not
able to come into the UK. What follows is a transcript of the sound recording of this discussion
written in italics, and the ‘connected listening’ elements of speech from the Live
Artist/immigration officer [LA] are written in bold. 47 There are five participants who speak
in this order: a Turkish woman [TW], Syrian man [SM], Cypriot man [CM], and Iraqi
woman [IW].

Avery and Vernon, ‘Double loop guide’. Levels of listening: As described in chapter 5, connected
listening is when we stay connected word for word; we double loop listen when we use our intention to listen
empathetically to others at four distinct levels: thinking, feeling, intentionality and body. When we do this we
begin to hear the interconnections of these systems within the other person. In reflective listening we hear the
other person and find the closest place within us that resonates with their experience, filling our own inner
space with the mood of a similar experience.
47
For the full transcript see Appendix 4B, ii) University of Westminster, sound recording transcript, 405407.
46
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[TW] Yes and maybe because there has been too many immigrants coming here, to
UK or EU, that’s why they are hesitating to take people because they are coming
temporarily but then staying permanently. [She is finding reasons for why her
mother was not allowed into the country.]
[LA] Too many, do you think there are too many immigrants coming to the
UK?
[SM] I don't think so, if you compare the UK with other European countries.
[CM] I believe that after 2000 years and after Eastern countries entered into the
European Union there were lots of workers coming into the European union and I
think that’s one reason why they make it more strict as they take the job of the UK
workers because they are competitive.
[LA] So there’s fear of people coming and taking jobs, that’s why?
[CM]Yes.
[LA] Anything else anyone wants to say?
[IW] I just want to say the EU and American countries, they ask people to come to
their country, because in 1996 they asked for 6000 people in my country to go to
the US, but on the other hand, when the refugee come to the country they complain,
I don't get it... don’t know why…
[LA] So they invite people to come and work but if they come as refugees they
complain?
[IW]Yes!!
[SM] I think it is because they choose people who have a high certificate, young
people, not to get 40, for example [he addresses IW] Aisha, there are some points
actually…
[IW] No no [she interjects strongly] there was an organization called KLA in my
country, they were all very very… educated...
At this point I interrupted what had developed into a heated discussion about the
perception of refugees as uneducated. What is clear from this dialogue is that before the
Margarita interview began, many participants were expressing their views that there was a
division between ‘us’ and ‘them’, a perceived difference between immigrants and refugees,
as well as an exploitation of labour as a commodity.
This disagreement manifested here can also be seen as an example of what Bishop
describes as relational antagonism The antagonism here appeared not only to reflect the
different worlds of the individuals but also antagonism within the lawyers themselves. In
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other words, these particular human rights lawyers were representing refugees, while at the
same time seeing them as a threat and believing they should not be permitted into the
country. It could be argued that these assumptions and divisions revealed the ambivalence
of the legal practitioners themselves. The DLL method of connected listening and
repeating what was said was effective in uncovering people’s underlying beliefs,
prejudices and fears and the polarization of ‘us’ and ‘them’ between the immigrant and
refugee. DLL reveals the fact that ‘when presented with a perceived threat, fight and flight
responses are activated, and we may become anxious (from fearful to terrified), frustrated
(from irritated to furious), and we may project our unmet needs onto the other (judge)’. 48
In DLL this is called the ‘red system’. And Avery and Vernon describe this as the active
deployment of senses and emotions imperative for survival. The participants’ responses
here can be seen to be the result of the Live Art intervention strategy of activating
emotional feelings of perceiving and judging the immigrant/refugee as a threat. They did
not use logic and reasoning to criticize the state’s restriction on immigration in the first
place, which in DLL is referred to as the ‘blue system’. In the DLL model it is the
perception of threat that sets off a chain of reactive behaviour based on self-protection. It
appears here that this chain of reactive behavior has been exposed through the intervention,
creating the potential for the participants to reflect later on their own reactive behaviour in
response to the refugee.
The Margarita interrogation followed the same format as the previous interventions. In
both the self-reflective feedback forms and transcript of the post-performance discussion
the following is additional information that adds to this description of the process of the
Margarita interventions. The response to the Margarita interview and film can also be seen
to reflect a DLL process of communication, achieved by understanding that what is
perceived in the other is in fact a reflection of oneself.
Following the discussions in chapter one and the ethics debate in the second Margarita
intervention, it is helpful to refer to Judith Butler on the exposure of our vulnerability to
violence that provokes ethical responsibility, creating an ontology of resistance. That is to
say all human beings have the potential to resist their own and others’ destruction. Butler
makes a distinction, however, between perceiving a life as precarious and encountering a
life as precarious. For Butler, the challenge to the dominant narrative of the media, in
48
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which only certain kinds of life may become visible or knowable in their precariousness, 49
is a visual and sensory undermining of what she describes as ‘a sensate democracy’, which
restricts how we feel. This sensate democracy operates through a process of framing and in
the context of war it is manifested in the way we can feel shock and outrage in the face of
one expression of violence, yet feel righteous coldness in the face of another. Butler’s
sensate democracy can be seen as another iteration of Rancière’s ‘aesthetic regime’. Her
solution to this is not dissensus but moments when one encounters precarity. According to
Butler:
To encounter the precariousness of another life, the senses have to be operative,
which means that a struggle must be waged against the forces that seek to regulate
affect in differential ways. 50
The immersive Live Art Margarita intervention can be seen to operate in both a visual and
sensate manner. The way it engages participants by crossing the personal boundaries of the
fictional and real, creating elements of risk, is a way of potentially connecting participants
to their precarious selves through a sensory encounter. For some of the participants, this
appears to be reflected in both the feedback forms and recorded dialogue. Certainly this is
the case for the Live Artist, self-reflecting on her personal encounters in all the Margarita
X reiterations. In the post-performance discussion, the woman who sat in Margarita’s chair
replied to the question: ‘how did it feel for you to be in the chair?’. [M] here refers to
Margarita, and [LA] to me, the Live Artist.
[M] I wanted to say something, I wanted to intervene. I wanted to say something
about the reason why she lied was because she was afraid…
[LA] You were frustrated because you were not allowed to speak?
[M] Yes of course!
It is significant in this response that she uses both the pronouns ‘I’ and ‘she’, which
suggests a temporary loss of the boundary between herself and Margarita.
The effect of encountering and arguably experiencing Margarita’s precarity also appeared
to make many of the lawyers reflect on the way the law operates. I will now present a
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selection of responses taken from the intervention’s feedback form. 51 Quotes in the
following are taken from the forms of the Romanian woman [RW], Greek woman [GrW],
Ghanaian woman [GhW], Syrian man [SM], Turkish woman [TW], Iranian woman [IR]
and Cypriot man [CM].
Question: How did the intervention make you feel?
[RW] ‘It made me uncomfortable and helpless at the thought of Margarita’s
loneliness in front of the system.’
[GrW] ‘Sorry for Margarita. A bit guilty that we let people go through such
situations in order to achieve the basics that for us is for granted.’
[GhW] ‘It really opened my eyes and understanding of the experience of being a
refugee.’
[SM] ‘I really felt sorry about Margarita as it was really difficult for her to prove
her case.’
Question: Was the intervention useful in adding to the understanding of refugee
law?
[GrW] ‘Yes, because meeting an actual (or fictional) refugee or asylum seeker and
hearing his/her point of view and understanding his/her feelings is very interesting
and can affect the way we see the law procedures.’
[TW] ‘Yes. It is a good way of arising public awareness on the vulnerableness of
refugees and provide people who are taking part in the assessment of asylum
application with the information. The vulnerability of refugees should be taken into
account while assessing their credibility.’
The way in which participants/witnesses’ responses reflected on the operation of the law in
this particular intervention is also revealing:
[IW] ‘The refugee law is a group of rules that regulate the refugee, and protect
them.’
[CM] ‘It has given additional insight on behalf of the refugee but not on the state. I
think the refugee law concerns more the authority of states instead of refugees.’
[CM] ‘It is unclear and inconsistent whether s/he can stay or will be sent back to a
dangerous situation.’
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The first of these last three responses suggests a perception of the law as both a means of
regulation and protection. The asylum seeker still has redress to the law even if, as the
second comment elucidates, it is weighted in favour of the state rather than the refugee.
The third comment can be seen as a reflection of the way the law is creating Bare Life by
not protecting Margarita. Other quotes reflect the ambiguity of the case study, as to
whether the asylum seeker was eligible for protection in the eyes of the law.
Quotes in the following are from the feedback forms of the Iraqi woman [IM], Swiss
woman [SW] Iraqi woman [IW] and Greek woman [GrW]
[IW] ‘As I mentioned yes, because if the refugee is really escaping persecution and
has a fear in the country of origin, yes the international community are under
obligation to provide protection. However, the interview when she said why they
do not let me to join my family showed that she might probably be pretending.’
[SW] ‘I did not know that the element of credibility was so important in the asylum
procedure, and that the refugees can feel humiliated at this point.’
[SW] ‘Refugee law should be improved with regards to this element of credibility
since I imagine that a lot of asylum seekers are lying at the border in order to
increase their chance to enter in the country. On the other hand I understand that
the country itself needs to control the immigration, and needs proof that the asylum
seeker has indeed a well-founded fear of being persecuted.’
[IW]‘The intervention have made me to look at both way the refugee might have a
true and genuine well founded fear, on the other hand, the refugees might not have
it, and they may just escape for finding a better life.’
[GrW] ‘Refugee law tries to satisfy both the interests of states and individuals,
which many times can be difficult to be balanced. Some provisions prove to have a
high threshold for asylum seekers and others offer a real protection. However,
improvement could be possible in order to help the persons that really need
protection and on the other hand, protects the interests of the state.'
These statements by the lawyers can be read as a reflection of Rancière’s different
conflicted regimes, exposed for some of the participants by the intervention. This did not
produce resolution but appears rather to have created a problematic reconfiguration of the
status quo within the lawyers themselves.
Finally, the Margarita film was presented in a different way to the previous interventions.
At this stage in the research, I had encountered Butler’s theoretical writings. Indeed,
Butler’s writings can be considered a form of intervention that mirrors the Live Art
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sensory encounter with the isolated Margarita, rupturing the division in discourse between
‘them' and ‘us’ that deliberately represents the refugee as a threat:
For if I am confounded by you, then you are already of me and I am
nowhere without you. I cannot muster the “we” except by finding the way I
am tied to “you”, by trying to translate but finding that my own language
must break up and yield if I am to know you. You are what I gain through
this disorientation and loss. That is how the human comes into being, again
and again, as that which we have yet to know. 52
For Butler, loss and mourning have the power to be transformative and certainly for the
participants who empathize with Margarita, and her mourning of what she has lost in her
life, it can be argued that some form of transformation is achieved.
Butler’s writings also focus on the position of the subject of the other that defines human
relations and is the boundary of identity, which she then extends to make a connection with
the national border. On the borders of identity, connections can still be made with the
other, so it is a permeable border. Similarly, a national border, created from a fear of
invasion and encroachment, also makes a territorial claim of self-defence. Yet when we
connect with the precarious refugee, these borders also become permeable. Using the
shifting of position of the pronoun ‘we’ as a form of activism, Butler argues that:
when we are able to connect with, and feel responsibility for, someone like us, the
precarious “we”, we are able to move beyond identifying with a ‘we” that is based
on nation, language, culture and territory, which stops us mourning for some lives
and feeling coldness to the loss of others. 53
Butler also describes how an ‘equivocal designator’ can disrupt the usual signifying
circuits. 54 This is achieved by shifting between the different subject positions. 55 For this
fourth iteration, I therefore decided to present a performative ‘equivocal designator’:
standing next to my own image projected onto the screen, repeating the words of the
Butler, Precarious Life, 49.
Butler, Frames of War, 43.
54
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plural “you” and before the “they”. This leads to the fact that: “The we is always positive, the plural you is a
possible ally, the they has the face of an antagonist.” ‘
52
53

164

speaking filmic Margarita but changing the pronoun from third person narrative to first
person narrative, or vice versa. (Figure 44)

Figure 44: Equivocal designator

In the following transcript of this filmic presentation, the words spoken by myself as Live
Artist Margarita [LAM] are followed by the words of filmic Margarita [FM]. The
emphasis of the [LAM] when she repeats the shifting pronouns is capitalised.
[FM] ‘Margarita is a fictional woman, she is not a real person, but she could be.’
[LAM] I am not a fictional case study… but I could be…
[FM] ‘What do I have to do to prove I have been forced into prostitution?’
[LAM] What does SHE have to do to prove that SHE was forced into prostitution?
[FM] ‘Why do I have to go through this legal process?’
[LAM] Why does SHE have to go through this legal process?
[FM] ‘Do you want to see the scars? Do you want me to expose myself?’
[LAM] Do I WANT to see her scars? Do I WANT HER to expose herself?
[FM] ‘Cut!’
This doubling of the performer/mediated image was a new development in the work, and it
appeared to be effective as an equivocal designator. There is an equivocal shift between
‘fact’ and ‘fiction’, as not only is the Live Artist presented as a case study, standing beside
her mediated image, but by implication so is everyone in the room. In the dialogue
between the Live Art Margarita and the Filmic Margarita the pronouns shift from ‘I’ to
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‘she’ to ‘you’. ‘You’ also becomes singular, as the filmic Margarita addresses me asking:
‘do you want to see the scars?’ and I reply by asking everyone in the room: ‘do I want to
see the scars?’ Thus tacitly ‘you’ also becomes every single person I address who is
witnessing the interrogation.
When the filmic Margarita says ‘cut!’ the camera shot jolts and we see her trying to knock
on the ‘invisible’ glass frame of the camera. (Figure 45)

Figure 45: Filmic Margarita knocking

The fact that Margarita says the word ‘cut’ adds to the suggestion that she is a fictional
character who is in control of the film and therefore of how she is being perceived. During
this silent image of her knocking I watch and say: ‘I can’t hear her knocking’. The film
ends, as previously, with the Margarita on screen sitting in her isolated space/studio telling
us ‘I am very alone, I feel very alone in this place’. In this particular intervention, the
feedback forms reflected the fact that the video appeared to be the strongest part of the
intervention for many of the participants. This supports the argument that the complex
immersive process of Live Art, which in this case created the possibility of identification
and exposure to Margarita, created a third way of encountering the precarity of the asylum
seeker. The recorded discussion, which was a response to the question about why I didn’t
use a ‘real’ case study, proved to be relevant in giving insight into the way Live Art can
operate.

166

One participant stated that ‘if you had interviewed a “real” person it would have made it
more “authentic”.’ 56 My response was ‘If you use a real story it does not become theirs
anymore, it's a delicate, tricky issue in work about refugees.’ This led to a debate among
the participants about whether interviewing a real person in the film would have had more
impact and following Rancière’s model of the emancipated spectator, opinions differed.
This led one participant to tell the following story:
I don't think it is necessary to use a real person. I would like to share my experience
of seeing a video interviewing real woman refugees. This woman, she was raped
several times in a detention centre by the police officers. There are two people
listening and she is trying to tell her story and it’s touching but this is more
touching for me because it’s a human alone in a room, she explains herself, but
there is nobody listening, I feel her loneliness more than the real story. 57
It certainly appears from the responses and discussion that the juxtaposition of the third
person was effective in adding to the impact of Margarita’s isolation. The deliberate
strategy of not using a real person protects refugees, avoids voyeurism and above all makes
the audience work a bit harder, in that they have to use their imagination to create
translations and interpretations. My intention was to create feelings of discomfort, to
uncover our fear of outsiders and others and highlight the complex nature of our responses,
and this appears to have been effective through the intervention. It demonstrates that,
following Rancière’s politics of aesthetics, for some of the participants there was a
reconfiguration.
Procedure 3: Contribution of PhD to Live Art sector
The creative process of the first Margarita X legal intervention resulted in the closing of
the gap between the discourse I was intellectually engaging with and the practice I carried
out. At the same time it opened up occasional gaps between intention and interpretation by
producing unforeseen side effects, thereby creating spaces for unexpected insights into the
philosophical ideas and Live Art I had been engaging with.
For Rancière, the aesthetic regime identifies ways of doing things. This is presented in
contrast to hierarchical representative regimes of, for example, the law in operation, as
recreated in the Home Office interview of Margarita X. Similar to the way ideology is
56
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inscribed on the situation of the ‘whites only’ bench, described in chapter two, participants
attending the situation of a Home Office interview as citizens of a nation state are also
participating in a hierarchical regime. The structure of inequality is embedded in the
intervention and those who exist outside the national constitutional frame, whom Rancière
calls the demos, are waiting at the boundaries of what can be described as the political
stage of the intervention. The very nature of the immersive Live Art intervention is that it
deliberately engages the participants in a way that leaves them wondering how they should
respond to the excluded asylum seeker, Margarita X. A sense of responsibility and ethical
process was set in motion for some of the participants both during the intervention and
after they have left the performance space. This became evident, for example, through the
response of some of the participants in the second iteration of the Margarita intervention
during the dissensus around ethics. This immersive Live Art process of these particular
interactions resonated with Rancière’s definition of equality as a war about fixing
boundaries; as a debated condition of intelligibility that is verified and acted on
continuously, as everyone thinks about what they have unwittingly, or wittingly, become
part of. Rancière describes this undoing of relations between the visible, sayable and
thinkable as forms of displacement or ‘rupture’, which appears to have taken place from
within the intervention. Rupture here is not revealing what is hidden, but a series of
displacements within the frame of immersive Live Art, which can result in reconfiguration.
Indeed, there appears to be a regularity of ruptures within each iteration of the Margarita
interventions. This pattern of eruption and rupture results in interpreted responses to what
is seen and heard and said, both in the analysis of the thesis and by the participants of the
intervention themselves. The different responses of the participants have a synergy with
Rancière’s interpretation that emancipated spectators have the freedom to interpret the
information being communicated as a demonstration of the equality of intelligence in all its
different manifestations. According to Rancière it is the role of the critic, in this case the
writer of this thesis, to say, ‘this is the world that this work proposes’. 58
Some of these ruptures can be considered as ‘side effects’ of the creative process of the
different iteration of the Margarita interventions, and five have been identified. The first of
these erupted in the studio iteration from the question ‘but why?’ during the creative
process. This was later translated into writing letters to my father, which can be read as a
form of process journal and are included in the appendices.
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The second rupture is the complex representation and discursive matrix of the
subjectivity/subjectivization of the absent/present Margarita. In the description of the
process different theoretical models, including individuation still to be won, a precarious
subjective experience existing at the boundaries of identity and national borders and a
sensible and relational antagonistic reconfiguration, have all been explored in the analysis
of the different iterations of Margarita. The emergence of the enacted resourcefulness of
Margarita adds to Rancière’s discourse around the resistance of Bare Life from a position
of exclusion. The complex representation of Margarita, however, paradoxically
problematized Agamben’s concept of the logic of sovereign exception and its creation of
Bare Life. Certainly she is excluded by the legal process, and will be returned to a
potentially life-threatening situation, but at the same time this is resisted by the centrality
of her actions and agency. In the same manner, the contingent nature of sovereignty and
governmentality is also influenced by the micro experiences and operations, the small
gestures and ways of seeing, of those who are implementing the law and those who are
interpreting it. In this case, this is by both the Live Artist and the participants who
reenacted the Home Office interview. In the second intervention, the critique that the
concept of Bare Life creates a discourse of pity and victimisation was supported by the
response of the members of the Ethics Committee. At the same time, however, Agamben’s
politics of singularities and his concept of ‘whatever singularities’, in other words whoever
and whatever can exist outside the relation between the sovereign and the nation state, has
resonance

with

the

complex

representation

and

discursive

matrix

of

the

subjectivity/subjectivization of the absent/present Live Art Margarita. In this respect,
Agamben’s potentiality of ‘whatever singularities’ could be interpreted as another iteration
of Rancière’s demos, which creates resistance through the potentiality of inaction and the
statement ‘I prefer not to’. Could this be achieved in a moment of rupture by an asylum
seeker, where they are not silenced by a hierarchical system but rather refuse to speak?
This will be further discussed in the court intervention of chapter six.
In Regarding the Pain of Others, Susan Sontag describes how sympathy is ‘yet one more
mystification of our real relations to power’. 59 Sontag claims that if we feel sympathy, we
feel we are not accomplices to what caused the suffering. Whereas our privileged positions
are not only ‘located on the same map as their suffering, but are also linked to the
59
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suffering.’ 60 In the Margarita intervention the privileged position is that I think all refugees
should be granted asylum, yet my position as a citizen is the result of their exclusion. The
immersive operation of the Margarita Live Art interventions described above created ‘an
ambiguity about the need to intervene… due to the transition from represented pain to pain
experienced in representation.’ 61 The observation of bodies in pain is the moment when the
status of what is seen becomes uncertain, which appears to be the case in the responses
towards Margarita in the second iteration.
Thirdly the dialogue of the different iterations, with possible moments of rupture and
reconfiguration, uncovered patterns of dissent and dissensus. This created a simultaneous
interrogation of representation and the political mechanisms that shape reality.
Fourthly, each interaction with the different Margaritas revealed a variety of specific
artistic developments. In the first intervention, this was the frame within the frame of
artist/Margarita. In the second, ethical issues uncovered the complex process of Live Art.
The way Live Art operates as a third term was revealed through the interaction with the
Bosnian Margarita in the third iteration. In the fourth, the specific artistic development was
the ‘equivocal designator’, in other words, the doubling of the mediated figure. In this last
iteration of the series, the application of DLL as a strategy of intervention uncovered the
ambivalent and paradoxical responses of the participants towards asylum seekers.
Finally, as described in the process of iteration four, some of the double-loop responses
appeared to reflect what Butler describes as sensate democracy, a framing and
differentiation process in the encounter with Margarita’s precarity. Again this has echoes
with Rancière’s description of different competing regimes, which resulted in conflict both
within and between some of the participants. The application of the DLL model in both
iteration two and four revealed how the perception of threat activated hostile responses and
the antagonism expressed between participants supported this.
In summary, by constantly reframing Margarita’s vulnerability and her condition of Bare
Life within the immersive Live Art frame of refugee law and the Home Office interview,
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moments of rupture and reconfiguration appeared. Indeed, the description of the changing
nature of the law at the beginning of this chapter also demonstrated the way in which new
laws are made and then amended, ruptured and then reconfigured, in what Benjamin
described as the dialectic of violence in the law. Refugee law in action could be described
as a process of intervention that is constantly evolving, based on each individual case. It is
to be anticipated that any future iterations will continue this process.
During the discussion of the final and fourth iteration, the question was asked whether the
intervention was designed to change the law or have an impact on the way we see the law?
The answer that I gave was that it was intended to do the latter. As articulated above, the
interventions were not intended to be prescriptive. Hallwood, in his critique of Rancière,
conceptualises the politics of the artwork as a social work in progress. He claims that,
through the practice, incremental, intermittent disruption exposes what is in-between
nothing and something, the very little or minimal part which is something rather than
nothing. The intermittent disruption of the immersive Live Art process of the Margarita
interventions appears to support this position.
The next chapter describes the second Live Art intervention, the reenactment of a UK
upper tribunal appeal hearing, and will continue interrogating the politics of aesthetics of
Live Art in the context of refugee law.
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Chapter 6
Mustafa Y v Secretary of State for the Home Department
This chapter begins with an explanation of the UK asylum appeal process and a description
of three Palestinian asylum case studies that were combined to create a Live Art appeal
hearing of a Palestinian asylum seeker Mustafa Y. This is followed by a reflective critique
of three iterations of this recreated court hearing. The process of Live Art as incremental
intermittent disruption was analysed. Variations and patterns between the three iterations
were noted. For this intervention, the asylum seeker was not embodied. This added to the
complex representation of the absent/present asylum seeker that was created for the
previous intervention in Margarita. Another difference was that the UK participants
embodied multiple roles. I interpreted responses, conviviality, asides and charged moments
of ‘presence’ as moments of rupture and reconfiguration within the hegemonic appeal
hearing. In addition, I analysed the responses of the audience/participants as a form of
‘dissensus’ in the Rancièrian sense. A participating lawyer revealed the way the formalities
of the court process blindly follow procedures, creating a ‘banality of evil’ and internal
conflicts. I concluded that the immersive Live Art interventions, by creating uncertainty,
were paradoxically both destabilizing and productive at the same time. They contributed
insight into the arbitrariness of asylum and immigration law and the conflicted position of
what one participant described as ‘The humanitarian in all of us versus the legal’.

6th June 2018
Dear Daddy,
Wanted to write to you a few times now! And now I am doing so, I don’t know what to say?
Struggling to stay focused, but it’s partly the back holding me back. Pain again today. But not too
bad.
I know what I wanted to say. The situation in Gaza continues, the open prison of Israel. Palestinians
peacefully gather at the border to demonstrate, and the Israeli army shoot live ammunition. 40
unarmed people killed so far. The latest, a young medic who was assisting a wounded demonstrator.
She was 21 years old. Apparently she was shot by a female soldier who was 18 years old!
I don’t know how accurate this info is as it was posted on Facebook. However, this is accurate. My
Palestinian translator just posted a video of a Palestinian she knows who has just been shot in the
West Bank. Someone videoing and commenting, obviously distressed. Desperate, this is what is
happening! This is what is happening!! The Israelis justify themselves by labeling people they shoot
terrorists. But I have been there. It a massive cover up. As is the accusation that the people
demonstrating in Gaza are Hamas agents. Some might support this party, but they are just ordinary
people who just want their freedom.
It upsets me so much now that I have been there and have Palestinian friends in the West Bank. Now
I am writing a chapter on Palestinians seeking asylum in the UK. The chapter will be about the
Palestinian interventions themselves. No wonder my back is aching and I struggle….
Janinka 1

1
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Mustafa Y vs Secretary of State
Courtroom 1: https://youtu.be/zNY-PhZXNPw
Courtroom 2: https://youtu.be/j9STgF7lhpA
Courtroom 3: https://youtu.be/1boS76GXpKI
Procedure 1: Background to the legal case
In October 2014, I made a research trip to the village of Bil’in in the West Bank. The
purpose of the trip was to gain experiential insight into the process of forum theatre. This is
one of the techniques used by Theatre of the Oppressed, 2 created by Augusto Boal in the
1970s. In this theatre, the audience members become an active part of the enactment of
their oppression, with the intention of transforming the reality in which they are living. In
Bil’in I also met and worked with a Palestinian activist and storyteller, Fidaa Ataya, who
agreed to participate in my next Live Art intervention in the UK. I made the decision that
my next intervention would be about a stateless Palestinian seeking asylum.
As described in the previous chapter if, at the final stage, asylum is not granted, the last
step is lodging an appeal. The first appeal goes through a First-tier Tribunal (FTT). If this
is rejected, an application can be made to take the appeal to an Upper Tribunal (UT). If this
is rejected it is possible to appeal to the Supreme Court (of which the Scottish equivalent is
the Court of Sessions). If the Supreme Court grants leave to appeal, the whole asylum
process starts again. In asylum and immigration cases, lawyers represent both the asylum
seeker and the Home Office. In legal terms the asylum seeker is called the appellant; the
Home Office is called the respondent. The Home Office represents the Secretary of State
who is holding office at that time. The bench consists of three judges and a skeleton
argument of the case, in other words a summary, is presented to the judges prior to the
hearing.
In June 2015, I contacted a refugee lawyer, Joe Bryce, who defends Palestinian asylum
seekers in the UK. He sent me the legal documents of the outcome of a number of appeal
hearings. These had also been published on line, so were freely available in the public
domain. Joe Bryce also informed me that court hearings were open to the general public,
so after reading the cases and studying the relevant refugee law, I spent a day observing
asylum hearings in central London. A commercial building called Field House hosts the
2
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Asylum and Immigration Tribunal Hearing Centre, as well as an Upper Tribunal for
appeals. During my day in Field House I attended four hearings, each in a different
courtroom. In between sessions, I talked to the lawyers and clerks involved. The
courtrooms had only a few occupants, including the applicant, the respondent and a small
number of others. (Figure 46)

Figure 46: Upper Tier Tribunal, Field House, London

In one hearing the asylum seeker was not present. In an appeal in the Upper Tribunal the
appellant, who was due to be deported the following week, was seated in the courtroom in
a glass security box, flanked by two security guards. He had been brought to the court
directly from a detention centre. Following protocol, I attended the hearings smartly
dressed and people assumed I was a lawyer myself, either in the role of observer or in
attendance to defend a case. During one asylum case, a female judge became quite
impatient with the lawyer defending the client and caught my eye a number of times, as if
to share her frustration over the lack of clarity in the information she was receiving.
However, as the defending lawyer pointed out, this was because she was looking at the
wrong documents. I learned that such errors are indeed commonplace in asylum court
hearings and that it was not uncommon for judges to have insufficient time to read the
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summary of the case, (in legal jargon referred to as the ‘skeleton’ of the case), before a
hearing.
After following the hearings, I communicated with Bryce via email. On 25th June 2015,
Bryce sent me a series of updates about current UK cases he was defending:
Yes I am busy (especially at the moment) but you are not to read from my
dilatoriness any lack of interest in or commitment to this subject matter. Palestinian
refugees in the country are treated abysmally and I will do a lot, including a lot of
pro bono work, to do what I can to right that.
Apologies, Janina. I've been having a bad week, including losing a deport appeal
for a guy who's been here for 40 years since age 16.
Here are the 2012 and 2013 Upper Tribunal decisions for Mr. Said, and the Inner
House judgment granting leave to appeal. I shall send you some further comments
and documents momentarily. 3
Mr Said had been born in a Palestinian refugee camp in Lebanon. Such camps are under
the jurisdiction of the United Nations Relief and Works Agency (UNRWA), set up in 1948
to carry out programs for the 750,000 Palestinians displaced after the creation of Israel to
the neighbouring countries of Jordan, Lebanon and Syria. 4 This body also offers protection
to Palestinians living in Gaza and the West Bank. With the exception of Jordan, where the
majority of Palestinian refugees hold Jordanian citizenship with the same political and civil
rights as Jordanian nationals, Palestinian refugees resident in the UNRWA areas of
operation are mostly stateless. Many hold travel documents issued by a neighbouring state
that do not confer nationality but allow them to leave and return to that state. Palestinians
who are habitually resident in a neighbouring state, including those born in Palestine
before 1948, have no right of entry to the Occupied Territories of Gaza and the West Bank,
including East Jerusalem. Only those Palestinians resident in the Occupied Territories,
holding relevant Israeli permits, are able to re-enter, and this is subject to considerable
limitations. For example, Palestinians resident in Gaza who hold Gazan identity documents
(IDs) are not entitled to enter the West Bank without a special permit. Furthermore,
Palestinians with Gaza IDs are not permitted to enter Israel, even if only for purposes of
crossing into the West Bank or Jordan, unless given a special permit. Similarly, West Bank

Appendix 4B, Mustafa Y i) Email communication between Janina Moninska and Joe Bryce, 25th June
2015, 424.
4
United Nations Relief and Works Agency for Palestinian Refugees (UNRWA), “Who We Are,” accessed
January 2020, https://www.unrwa.org/who-we-are.
3
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ID holders need a special permit to enter Jerusalem. 5 As long as Palestinians receive
UNRWA protection, they are excluded from the 1951 Convention refugee protection
Article 12(1)(a). Should that protection cease to be available, they become entitled to
protection under Article 1D, which states:
This Convention shall not apply to persons who are at present receiving from
organs or agencies of United Nations other than the United Nations High
Commissioner for Refugees protection or assistance.
When such protection or assistance has ceased for any reason, without the position
of such persons being definitively settled in accordance with the relevant
resolutions adopted by the General Assembly of the United Nations, these persons
shall ipso facto be entitled to the benefits of this Convention. 6
These words are quoted at length in order to clarify the longstanding difficulties of
interpretation related to Article 1D of the Geneva Convention. They have an impact on the
application of this clause to the position of the stateless Palestinian.
Prior to 2013, Article 1D was not regarded as a sound legal basis for founding a claim for
refugee status. Rather, it was a hurdle to be overcome before an applicant could claim
Article 1A(2) protection. It is unclear whether ‘at present’ in Article 1D refers to those
receiving assistance in July 1951 or, potentially, to all Palestinians refugees eligible to
receive UNRWA protection or assistance. In a similar vein, ‘for any reason’ has been
interpreted by member states as referring only to those who had actually availed
themselves of UNRWA assistance. The implication of this was that Palestinians had to
give proof of assistance and provide the reasons why they no longer were eligible for this.
This changed, however, in December 2012, with the case of Mostafa Abed El Karem El
Kott and others (C-364/11). 7 This case concerned three Palestinians from Lebanon seeking
asylum in Hungary. In these three cases, the Court of Justice of the European Union
(CJEU) ruled that the clause should be applied to all Palestinians. It was decided that
cessation of UNRWA protection or assistance ‘for any reason’ as described in Article 1D
5
Home Office, "User Guide to Home Office Immigration Statistics," assets publishing service, accessed
12th March 2020,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/848976/use
r-guide-immigration-statistics.pdf., 7.
6
"Lady Clark of Calton: Application for Leave to Appeal by I.S against a Decision of the Upper Tribunal,"
Scottish Courts and Tribunals, accessed 12th March 2020, https://www.scotcourts.gov.uk/searchjudgments/judgment?id=b8988aa6-8980-69d2-b500-ff0000d74aa7. Quoted from the Scottish Courts’
published outcome of Joe Bryce’s appeal for his Palestinian asylum seeker from Lebanon, January 2014.
7 "Judgement of the Court (Grand Chamber)," InfoCuria Case-law, the Court of Justice of the European
Union, accessed 12th March 2020,
http://curia.europa.eu/juris/document/document.jsf?docid=131971&doclang=EN.
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should not only refer to the cessation of UNRWA itself but should also include situations
in which a person ceased to receive assistance for a reason beyond their control, or
independent of their volition. The Court clarified, however, that it did not mean a
Palestinian in receipt of UNRWA assistance, who had decided to leave the UNRWA areas
of operation, would automatically be entitled to Convention refugee status on application.
The member state responsible for examining the asylum claim should ascertain whether its
assistance would cease to be available to that person, if they were outside the UNRWA
area of operations.
Bryce added additional information to the documentation he had previously sent me:
Dear Janina,
I add the following commentary.
After the Court of Session granted leave to appeal, the UNHCR entered
appearance. There was the exchange of very full Notes of Argument and we were
all ready to proceed in November. A three Judge Bench was convened.
The morning of the hearing, Home Office counsel ‘conceded’ the appeal, in that he
agreed it would go back to the First-tier Tribunal for a full re-hearing. Once the
Secretary of State concedes an appeal, irrespective of how technical the concession
may be, the hearing cannot proceed. The Bench was furious. I am in no doubt that
the Home Office acted as it did because it (probably rightly) feared that the reconstituted Bench would find against it, thereby setting a dangerous precedent.
Mr. Said is yet to have his re-hearing.
Meantime, in another part of the forest, I have been representing a Palestinian
formerly habitually resident in Syria. As a stateless person habitually resident in
Syria, there is no question but that he is entitled to international protection.
However, because he has an UNRWA family registration issued in Gaza, the Home
Office have made directions for his removal to Gaza as a safe third country.
Get your head wrapped round that. It takes most people a while. The Gaza Strip as
a third safe country. Satire is dead.
We had the hearing before the President of the Immigration and Asylum Chamber,
last month and we await the judgment with baited breath.
Joe 8
In relation to the case of Mr Said, in January 2014 he was given permission to appeal
against the 24th June decision of the Upper Tribunal not to grant him asylum. As Bryce
explained, however:
8
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The Judge’s permission grant from January 2014 is on the Court of Session website
and I believe has been cited, although the convention is that permission grants
should not be cited for authority. The subsequent stages are not reported, because
the ultimate appeal was formally conceded, resulting in it going back to the FTT,
and the appeal was allowed but under Article 1A, not 1D. 9
By this, Bryce meant that this grant of appeal could not be cited as a precedent in UK Law.
In the summer of 2016, after yet another appeal, Mr Said was finally granted full refugee
status and his wife joined him under refugee family reunion. This case had lasted fourteen
years.
The second of Bryce’s cases referred to above is that of Palestinian Hassan Mahmud AlKhatib. His case was argued under Article 15(c) of the Qualification Directive, (QD)
because he was formerly resident in a refugee camp in Syria. The QD is the first
supranational instrument to seek to harmonize complementary protection (termed
‘subsidiary protection’ in the EU) for asylum seekers. An outcome of a 1999 European
Council meeting in Tampere, Finland, it was established in 2004 with revisions in 2011
and 2016. The purpose of the QD is to harmonise the criteria by which member states of
the EU define who qualifies as a refugee, as well as other forms of protection for persons
who face serious risks in their country of origin (subsidiary protection). Article 15(C)
defines serious harm as ‘serious and individual threat to a civilian's life or person by reason
of indiscriminate violence in situations of international or internal armed conflict.’ 10 The
European Asylum Support Office (EASO) offers guidelines for member states to help with
the difficulties surrounding Article 15(C) because, similar to Article 1D of the Convention,
it can affect the outcome of cases dealing with international protection and has not proved
easy for judges to apply. Studies show that in different member states there have been
divergent interpretations. 11 The Qualification Directive has not yet achieved its objective
of enhancing practical cooperation on asylum matters and helping member states fulfil
their European and international obligations to give protection to people in need. The UK
opted out of the 2011 and 2016 amendments.
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Al-Khatib, the Palestinian from Syria, first entered the UK in 2007 and claimed asylum.
On 16 January 2014, a court decided he should be removed to the territory of the
Palestinian National Authority (PNA). This was because he was included on a family
registration card that had been issued by the UNRWA in Gaza in February 2004. His
account of persecution in Syria was disbelieved. The immigration judge, in refusing the
appellant’s first appeal on 20th May 2010, found that the family had been granted refugee
status in Syria. The appellant had left Syria and come to the United Kingdom because he
wanted a better life (for what was described in the note of argument for the appellant as
‘avowedly opportunistic reasons’. 12 The Upper Tribunal noted in its decision of 10th July
2015 13 that there had been some 248 repatriations to the PNA from the United Kingdom
during the past 10 years. On 22nd June 2016 Al Khatib was granted an appeal on the
decision to remove him to Gaza as a ‘third safe country’. This appeal took place three days
before my third Live Art court appeal hearing, which was based on his case, so I decided to
attend the hearing in the Court of Session in Edinburgh. (Figure 47)

Figure 47: Appeal hearing of Al-Khatib. Court of Sessions, Edinburgh

Bryce noted in an email that it would:
Scottish Courts and Tribunals, "Hassan Mahmud Al-Khatib against the Secretary of State for the Home
Department," Scottish Courts and Tribunals, accessed 12th March 2020,
https://www.scotcourts.gov.uk/search-judgments/judgment?id=249323a7-8980-69d2-b500-ff0000d74aa7.
(Accessed 21st April 2020)
13 Ibid.
12
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Just be a hearing on the law but may be quite interesting. It's a public hearing and I
can't stop you coming! The only thing that matters to me is we keep politics out of
it. If you're able and willing to be inconspicuous I can have no legitimate objection
to your attendance. 14
When I arrived at the court, Bryce introduced me to his colleagues as a ‘muggle’ to clarify
that I was not a lawyer, or indeed a part of the legal profession. I felt I had to gain their
credibility and trust. Prior to the hearing I was also introduced to the lawyer defending the
Home Office, Julius Komorowski, who was a former student and protégée of Bryce’s.
Bryce jokingly referred to him as having gone to ‘the dark side’, 15as he was representing
the Home Office. As only a QC can appeal in Upper Tribunals, Bryce acted as council to
Mr K J Campbell QC. The three appointed judges were considered to be pro-government.
A more liberal judge who had been appointed to the hearing had to stand down as she was
affiliated to an Israeli organisation. I did not bring politics to the hearing; the hearing
brought politics to me. Bryce explained that arguing Article 15(C), protection, created a
situation of UK domestic law v international law. In other words, it would be ‘a hearing on
the law’, as described in his email.
Although not obligatory, the asylum seeker Al-Khatib arrived to observe the hearing with
his British girlfriend. The QC Mr K J Campbell presented the submission that the Geneva
Convention of 1951 relating to the status of refugees, as amended by the protocol to the
Convention of 1967 (‘the Refugee Convention’, otherwise ‘the Geneva Convention’), did
not apply to the appellant by virtue of Article 1D of the Convention. Given the appellant
was a Palestinian formerly resident in Syria and present in the United Kingdom since 2007,
however, Campbell submitted that he was entitled to subsidiary protection and that he
should have leave to remain by virtue of the QD. Therefore the appellant should not be
returned to Gaza on the basis of the QD. Mr Komorowski, on behalf of the respondent, in
other words the UK, submitted that the Procedures Directive could have no application to
the appellant’s case, given he accepted that he was not entitled to refugee status and relied
only on his eligibility for subsidiary protection. 16
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The judge then asked for clarification of the difference between a Qualification Directive
(QD), the Procedures Directive (PD) and the definition of the fundamental scope of
Subsidiary Protection (SP). After this clarification, it was proposed that as the hearing had
started late there should be a lunch break. It was clear that everyone was tired at this point
and this was agreed. During the break, Al Khatib made the decision not return to the
second part of the hearing. When the court reconvened, the judges appeared to be
refreshed. As the appellant was claiming SP from the QD, the hearing consisted of
clarifying and arguing the legalities of the QD, PD, SP and Article D, in relation to UK
Asylum. 17
In summary, the appeal was refused on the grounds that being eligible for subsidiary
protection depended on facing a real risk of suffering serious harm. Subsidiary protection
status shared that feature with refugee status. However, that was the extent of the
obligation of the member state. In the case of Al-Khatib the intention was to send him back
to third safe country and the PNA was considered safe. The judge agreed with Mr
Komorowski on the principle that what was not forbidden was permitted. The tribunal
decided the respondent, in other words Secretary of State Theresa May, was free to
exercise her powers of removal in respect of a refugee, as she considered appropriate, as
long as she did not return him to a place of danger: in legal terms, ‘refoulement’. In this
case she did not intend to remove him to Syria, where he would be at risk, but rather to the
territory of the PNA, where he would not be at risk. The argument that Gaza was not
considered a ‘country’ was considered ‘not relevant’, as this suggestion was procedural
and not subject to a legal challenge.
The outcome of losing the case was that Al-Khatib had to appeal a third time to the
Supreme Court. Subsequently, the appellant's team presented a fresh asylum claim based
on the principles enunciated by the UNHCR in an earlier Palestinian case in Scotland. As
Article 15(C) of the QD had failed, his council proceeded under Article 1D. Hassan AlKhatib was finally granted refugee status in June 2018. His case had lasted eleven years.
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Procedure 2: Developing the case of Mustafa Y
It was my intention to use observations from my court visits, as well as extracts from the
cases on line and the additional information sent to me by Bryce, to recreate the case of a
Palestinian asylum seeker’s appeal as a Live Art court hearing. Similarly to Margarita X,
this would use real cases to create a fictional case study. I decided to combine elements
from Bryce’s two cases, as well as the precedent cases he used to support these claims, to
create an outcome where the applicant was sent to Gaza. To protect the identity of the
asylum seekers and judges, I called the Palestinian asylum seeker Mustafa Y, and the three
judges Lady/Lord A B and C. As the intention was to highlight the complex narratives of
asylum and not present propaganda, Mustafa Y was presented as simultaneously a stateless
victim, a collaborator, an opportunist and a resilient individual. The judges were both
liberal and conservative.
The Live Art case study of Mustafa Y
The script of the Live Art court hearing is included in the appendix. 18 The legal elements
selected from the three different cases described above will be outlined here. As in the Said
case, Mustafa Y was presented as formally a resident of Lebanon, who had arrived in the
UK in 2001. Like Al-Khatib, however, he was given a UNRWA registration document
saying that his family originated from Gaza. The facts to justify his first application as a
refugee were taken from the precedent cases of El Knott. He described how he had lived in
very difficult material circumstances in Lebanon. He had worked outside the camp as a
bookkeeper for a glass-fitting company but the pay was low, so he was unable to support
himself or his family. He explained that Palestinians had extremely limited rights in
Lebanon and that although they could work outside of the camp their work was neither
legal nor registered. Palestinians were not able to own property in Lebanon. The UNRWA
did not offer adequate support for the Palestinians living there, for example, when the
appellant was seriously ill he was only treated with painkillers. Since the appellant could
not find work in any camp, he was forced to start engaging in the illegal alcohol trade. He
ran a food shop inside the camp where he sold pastries and sweets as well as alcohol,
illegally. Men from a radical Islamic group turned up at the shop one day, set it on fire, and
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threatened to kill the appellant. He heard this from his sister, since he was outside the camp
at the time, and decided not to return to the camp but to leave the country instead.
Most of this narrative is summarised almost word for word from the published documents
of the El Knott case

19

with slight adjustments, such as Mustafa being given a sister rather

than a wife and son. This is because Al-Khatib, on whom the Live Art intervention case
was based, was younger in age than Said. The use of the El Knott case was intended to
present Mustafa Y as a resilient individual. Mustafa Y’s first application was refused
because, as explained in the El Knott case, in law his action fell into the category of a
voluntarily-shouldered risk, meaning he himself had created the threat from the radical
organization which had threatened to burn down his home. Secondly, he would have had
the opportunity to move to another refugee camp. Therefore, the appellant’s claim that he
had to flee as a result of a well-founded fear of persecution, as contained in the Geneva
Convention, was dismissed.
In order to present Mustafa Y as an opportunist, following the Said case, 20 the Live Art
script used the information that the appellant reluctantly left the UK in 2004, returning to
Lebanon under the Assisted Voluntary Return scheme. This is a scheme that financially
assists asylum seekers and illegal immigrants to return to their home country, paying for
flights, travel documents, and offering a cash incentive of up to £1500. The appellant then
returned to the UK a second time and had been living here for 8 years. He presented
submissions for asylum in 2008, 2009 and 2010, all which were rejected. He appealed in
2011, 2012, and 2013. During his period of 8 years in the UK, Mustafa Y applied twice for
Assisted Voluntary Return to Lebanon. In 2013 he decided that he no longer wished to go
back there. In the original case Mr Said’s wife and children were in Lebanon and this
probably influenced Said’s desire to return there.
At this point in the hearing, the respondent related facts that appeared to suggest that
Mustafa Y was an informer. The respondent claimed that after Mustafa Y returned to
Lebanon in April 2004 the Islamic militant group, Fatah al Islam, kidnapped his sister’s
son. He returned to the Naher al-Bared refugee camp in Lebanon and tried to find his
nephew by infiltrating the organization. As a result of a close association with the militant
group he was able to identify a secret tunnel. He passed this information to the Lebanese
19
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Army. In May 2007 an attack was carried out by the Lebanese Army, in which six
militants were killed. Mustafa Y believed other militants could correctly identify him as an
informant. It was for this reason that he argued a) that he had to leave, and b) that his life
would be at risk if he returned to Lebanon.
Again all these facts are appropriated from the legal documents, but in the case of Said, it
was Said’s son who was kidnapped. 21 The reason Mustafa Y’s 2013 appeal was turned
down was explained in the court as follows. First, as a person protected by the UNRWA
the appellant could not claim to be a refugee; he had ‘voluntarily’ left their area of
operations. This referred to Article 1D in the Convention, which specified that the reasons
should be involuntary. Second, the appellant’s claim that he had no protection in Lebanon,
and his contention that his position was different to other Palestinians living there because
he was an informer, were not considered to be credible. If this was the case, why did he
apply on two occasions for Assisted Voluntary Return if he was in fear of persecution?
The court therefore decided that the appellant could safely return to Lebanon.
As a result, in the Live Art court hearing, the lawyer representing Mustafa Y submitted
new evidence (taken from the El Knott case) as follows:
A development over the past year has been the civil war in Syria and the
appearance of a flood of several hundreds of thousand of Syrian refugees in the
refugee camps in Lebanon, making it virtually impossible to secure the most basic
needs. On the basis of information obtained on the country of Lebanon, the
Palestinians living outside the camps are regularly exposed to harassment and
humiliation from various military forces, and abuse, arrests without justification
and torture are constant.
Therefore my submission is that the appellant should NOT be returned to
Lebanon. 22
What follows is a description of the film footage of the three Live Art interventions of
Mustafa Y. Stills taken from the film footage have been inserted into the text. Based on a
reflective analysis, the first will be described in detail, and the second and third will focus
on the elements that vary by comparison with the first.

21
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Iteration 1: Mustafa Y v Secretary of State for the Home Department

Figure 48: Publicity for Intervention 1

On Wednesday 2nd September 2015, a shocking photographic image of the three-year-old
drowned Syrian refugee, Aylan Kurdi, was published in the mainstream media in Europe.
In response to what was perceived as a refugee crisis in Europe, an exhibition on Art,
Refuge and Resistance, and an Open Forum, were held at the University of Brighton. The
Live Art intervention took place during this event.
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Following my critical reading of Rancière, my intention was to create a Live Art disruption
and reconfiguration of the court process. The space was set up to mirror the real courtroom
appeal hearing. This consisted of a table with chairs for the refugee lawyer, the Home
Office lawyer and the applicant and a bench of three for the judges. There was also a
seating area for the public. In the Live Art courtroom an image of the real courtroom,
which I had filmed during my visits to the courts, was projected onto one wall (Figure 49),
and on the opposite wall was the projected image of a Palestinian audience in the West
Bank connected via Skype. (Figure 50)

Figure 49: Live Art courtroom with image of courtroom in Field House, London, projected onto the wall

Figure 50: Live Art courtroom with live Skype link to Palestinian audience in the
West Bank projected onto the wall
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The projected presence of the Palestinians subverted and disrupted the consensual court
system.

Palestinian participants
I decided to present the facts of the case myself, as the defending refugee lawyer. The
Palestinian applicant, however, unlike Margarita X, would not be embodied. His chair
would remain empty. As in one of the real court cases I had witnessed, we would wait for
the applicant Mustafa Y to arrive, and then the case would proceed without him. Next to
the applicant’s chair I set up a chair for a translator (who can be arranged in court on
request) and planned to invite an Arabic-speaking audience member to sit in this chair, in
case needed. My intention was that at a key moment during the court hearing, I would ask
the translator to translate simultaneously into Arabic a text that the Home Office lawyer
would read to Mustafa. This text reported back to him what he had said in defence of his
case. The justification for this was that the Arabic voice would be a disruption to the
dominant order of the court hearing and that it would be the translator who was indirectly
embodying the asylum seeker.
Another planned disruption was to start the case without Mustafa Y. Gradually his absent
presence would be felt and this would lead up to a moment when Mustafa would be
addressed directly, as if he was sitting in the chair. Another justification for the empty
chair was that the live Palestinian audience already represented the asylum seeker and
would create a situation of proper politics, as defined by Žižek:
the political act (intervention) proper- is not simply something that works well
within the framework of the existing relations, but something that challenges the
very framework that determines how things work.
… One can also put it in terms of the well-known definition of politics as the 'art of
the possible': authentic politics is, rather, the exact opposite, that is, the art of the
impossible- it changes the very parameters of what is considered 'possible' in the
existing constellation. 23
The intention was for this presence to dissolve the inequalities that such structures produce
by disrupting the hierarchical constellation of the court process. The virtually projected
image of the Palestinian audience on the courtroom wall was intended to put them in the
23 Slavoj Zizek, "The Political and Its Disavowals," Palinurus, no. 9 (November 2006). Excerpt from The
Ticklish Subject (London: Verso, 2000), 187-190 and 198-200.
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position of observers, while at the same time, like Mustafa Y himself, who is represented
by other voices in the court case, they are unable to speak. The audience members would
be in a powerful position, because they could hear us and we could not hear them, yet at
the same time they were disempowered by the fact that they would only be able to witness
silently how others controlled the fate of Palestinians. The directive was that they would
arrange their own translators in the location from which they were watching.
UK participants
Anish Kapoor describes art as ‘a process of experimentation where certain things arrive
and you try to follow them, … In the end, one has to trust the work does its own thing.’ 24
This process of experimentation was reflected in the Mustafa Y intervention. As proposed
above, Live Art can be considered a form of ‘perpetual transaction’ between the Live
Artist and participants, and between the participants themselves. This transaction began
when as court clerk I greeted the participants at the entrance of the ‘courtroom’. As I had
experienced from my courtroom visits, I informed them they had to turn off mobile phones
and that drinks were not permitted. This appeared to confuse, annoy and unsettle some
members of the public. Once everyone was seated, I asked how many people had been to a
court hearing before. (Figure 51)

Nadja Sayej, "Anish Kapoor Sued for Leaving Racist Graffiti on His 'Queen's Vagina' Sculpture at
Versailles," The Guardian, 10th September 2015, accessed 13th March 2020,
http://www.theguardian.com/artanddesign/2015/sep/10/anish-kapoor-sued-racist-graffiti-versailles-sculpturequeens-vagina.
24
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Figure 51: Live Artist in the role of court clerk introducing the court hearing

Quite a number of people raised their hands, which indicated that this was a self-selecting
audience and that those present were either sympathetic to, or had some knowledge about,
asylum-seekers and refugees. I then introduced the presence of the film cameras and the
Palestinian audience watching live in the West Bank, and announced that ‘The mediated
image can be a life line and is itself an act of resistance’. I was referring not only to the
presence of the Palestinian spectators but also to the images dominating the media at this
time, such as the photo of Aylan Kurshi, mentioned above, and film images of thousands
of refugees arriving in rubber dinghies on the shores of Greece. This moment that was
being presented was a disruption to the dominant narrative of the law court. I also
informed the public that I would be inviting people to participate in the hearing and asked
for a show of hands for those who did not want to participate. This information was
intended to start the process of crossing the boundaries of spectator/participant and also,
following ethical procedures, allowing people the option of not participating.
While we were waiting for the late arrival of Mustafa, I suggested people turn to their
neighbours and say hello, and find out who they were and why they were there. This was
done to disrupt and create a bond between the people in the courtroom. Suddenly, the
courtroom was overwhelmed with the noise of chattering voices and laughter, breaking the
tension of everyone waiting for something to happen. During this short period in which the
audience members chatted to each other I approached one of them and asked her if she
would be happy to take over the job of court clerk during the hearing and hand out legal
190

papers to the judges. When it was time to start the court hearing, I adjusted my hair and
clothes in preparation. This was a significant gesture that reflected the ambiguity of my
role. I was wearing a smart shirt and jacket but casual trousers and this appearance was
also intended to deliberately unsettle the spectator in relation to who I actually was: Live
Artist? Actor? Lawyer?
I then knocked on the table and asked everyone to stand for the judges. Immediately there
was silence and a mood of expectation. I then asked people to sit. All these legal actions
mirrored what I had witnessed in the court hearings I had attended. I then walked to three
chairs that represented the bench of three and told the story of the difficulty of finding
three judges to hear Mustafa’s appeal. This had been due to the Home Office deciding that
the assigned liberal judges would be too sympathetic to the case and cancelling it at the last
minute, thus setting a dangerous precedent. (Figure 52)

Figure 52: Live Artist introducing the bench of three

For the re-hearing, taking place on that day, I therefore needed three new judges and
requested three volunteers from the audience. A man and a woman volunteered quite
quickly, and sat on the bench of three. I informed them that we could not proceed,
however, unless we had a third judge. There was a moment when the participants gestured
to each other, encouraging someone to volunteer, and finally a third female volunteered to
join the other two judges. Once they were all seated, I bowed, an action I had witnessed in
court, therefore immediately granting them a higher status. I then walked over to the table
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of defence, which in court is placed opposite the bench of three. I stood behind an empty
chair and introduced the appellant, who, I informed the three judges, still had to arrive. I
apologised to them for his late arrival. I then requested an Arabic translator to sit in the
chair next to the appellant just in case we would need one during the proceedings. Once
this seat had been filled, I stood behind a third empty chair and introduced the Home
Office Lawyer, representing the Secretary of State, who at this time was the Honourable
Theresa May MP. I then proceeded to encourage someone to volunteer from the audience.
This process of ‘perpetual transaction’ and shared vulnerability (if no one volunteers the
intervention cannot happen) created an atmosphere of conviviality and inclusiveness at this
moment in the courtroom. The woman who had taken her seat as Home Office lawyer
appeared confident, and made friendly visual contact with the young translator who would
be sitting next to her.
I then walked over to the fourth and last empty chair at the table, announced ‘the lawyer’,
and then proceeded to embody her by sitting in the chair. Picking up a briefcase from
under the table I took out the case documents and asked the judges if they had received the
skeleton argument of the case. They nodded their heads, which was not what I was
expecting, so I improvised and told them that as things had changed recently I had new
updated copies to give them. The judges appeared attentive, grave and serious. I then
called the clerk who I had asked to assist me earlier and gave her the ‘new’ skeleton
arguments to hand to the judges. I invited them to have a quick look through. The judges
studied the papers with great concentration and I also sorted out my own papers. The room
was silent apart from the sound of us turning pages. (Figure 53)
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Figure 53: The court waiting for the judges to read the skeleton argument. Seated at the table from right
to left are the embodied refugee lawyer, the Arabic translator, and the Home Office lawyer.

After a long pause I asked the leading judge, who was still reading, if I had permission to
proceed. I addressed him as ‘Your Lordship’ and he responded by looking up and nodding.
These subtle signs of the assimilation of roles can be observed throughout all the
interventions and are indications of the visceral effects upon the participants.
I then began by describing the appellant’s background, referring the judges to a page and
paragraph in the skeleton arguments they were holding in their hands. This appeared to
confuse them and again, was what I had witnessed in the real hearings I had attended.
Judges often skim-read, became lost and in one case, as referred to above, had the wrong
documents.
I concluded the court hearing by asking everyone: ‘Please rise for the judges’. Again this
mirrored the etiquette of the real court hearing. In the video documentation, everyone stood
with great seriousness. I then instructed the three participants/judges to return to their seats
and told everyone to sit. Immediately the tension was broken and everyone looked
suddenly relaxed.
I had made the decision to end the intervention with a Socratic Circle. This is based on the
Socratic method of dialogue, and consists of two concentric circles, an inner circle of
people who discuss, and an outer circle who observe silently and then offer feedback on
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the dialogue that took place. The intention was to set up the criteria of knowledge and open
up a space for dissensus to emerge, in other words, what Rancière conceptualises as a
staging of disagreement where voices usually excluded disrupt the distribution of the
sensible of the hierarchy of the court hearing. I informed the people sitting in the front row
that they would have the ‘privilege’ of discussing what they had seen and heard and
making a decision on what should happen to Mustafa. During these instructions someone
muttered ‘oh dear’ and laughter was heard, while some participants looked at each other
and smiled conspiratorially, as if communicating: we are in this together. The people
sitting behind were told that they were not allowed to participate in the discussion but that
they should listen carefully, as later they would be asked to report back on what they had
heard.
Asides
In Margarita X, I had embodied the dual roles of Home Office interviewer and refugee
lawyer. In this intervention I decided to embody the dual roles of Mustafa’s refugee
lawyer, presenting the facts of the case to the judges, and Live Artist, commenting on the
implication of the ‘so called’ 25 Syrian refugee crisis happening at the same time. I set this
up by selecting key sentences from a monologue I had improvised in the studio and
juxtaposing this with key sentences during Mustafa’s hearing. They were presented as
asides to the public. I also decided to make eye contact with a selected member of the
pubic when I uttered these asides, in order to make them feel personally implicated. The
justification for this was the attempt to expose what is deliberately excluded in the court, in
order to exacerbate the tension between the hegemonic narrative of rights and non-rights in
the legal process. This would open up spaces for potential reconfiguration of the
distribution of the sensible though the process of Live Art as intervention. The first four
asides were presented in the ‘interstices’ 26 that opened up as I asked the witnesses of the
Live Art court hearing to embody the roles of those who would act on behalf of the
government, in other words those who would carry out the governmentality of the legal
process.
25 The term ‘so called’ is used because the refugee crisis has never ended, being the direct result of the
ongoing catalogue of wars that continue to displace millions of people. The Syrian conflict and resulting
displacement is just another war to be added to this long list.
26 Bourriaud, Relational Aesthetics, 16. Drawing on Marxist language, Bourriaud proposes that a work of
art offers a social interstice as it facilitates human social interaction. Marx refers to the term interstice as a
pocket of trading activity that stands outside the capitalist framework and Bourriaud uses it in similar
defiance of the dominant system.
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The first aside was delivered after the three judges were seated in their chairs. While I was
walking to the table of defence I announced, ‘From this chaos something will emerge’. 27
This was in reference to the chaotic nature of the intervention but also to the chaos created
by the thousands of refugees arriving in Europe. This became clearer during the second
aside, delivered after the Arabic translator had taken her seat next the empty chair of the
asylum seeker, for whose arrival we were still waiting. I placed my hand on her chair and
said, ‘People are making references to the Second World War and the way the Germans
are responding, and the British are not!’ 28 In a similar vein, after the Home Office lawyer
representing Theresa May had taken her seat, I placed my hand on her shoulder and gave
voice to the threat that some people feel: ‘We are campaigning, we are fearful of our island
being invaded’. 29
Before I began presenting the case as the lawyer, I turned and made eye contact with a
member of the public and said, ‘When I witness I feel a lump in my throat suppressed’. 30
Although this can be interpreted as referring to the intervention’s backdrop, the so-called
refugee crisis of Europe, it also exposed the emotional labour of lawyers that is not
accounted for in the legal process. Certainly this particular personal aside and the eye
contact with a person sitting in close proximity to me, created a charged moment within
me. It also appeared to have a similar visceral effect on some of the individuals who were
singled out and in some instances, the people I connected with in this manner later told me
that they had felt deeply affected by it. Claims of authenticity are problematic, however, in
an environment of roles and masks, of script and improvisation. 31 But what is clear from
the self-reflexive responses of both myself and the singled-out participants, is that the self
was transformed in this moment in what has been described by Sara Ahmed as a moment
of ‘empathic identification.’ 32 While the judges were looking through their papers, I chose
a member of the public and said my second aside: ‘I want to go to Lesbos and help people
off the boats.’ 33 This was referring to what was happening at the time of the intervention in
the public domain: video footage of thousands of refugees arriving on the Island of Lesbos,
Appendix 3, script, Mustafa Y v Secretary of State, 378.
Appendix 3, script, Mustafa Y, 379.
29
Ibid.
30
Ibid.
31
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One to One Performance”, 169, in Dominic Johnson (ed), Critical Live Art: Contemporary Histories of
Performance in the UK, (Routledge, 2013)
32
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and hundreds of volunteers travelling there to help. The intention was to disrupt by create a
shared empathic moment, in order to expose the paradoxical dual role of lawyer who is
both operating for the nation state, which is based on the exclusion of the stateless, and
representing in court a particular stateless and vulnerable individual.
After the court hearing commenced the asides changed slightly in tone. As the lawyer, I
explained to the judges the stateless position of the Palestinian asylum seeker and then
requested permission to turn my back on them for a moment (this was, again, official court
etiquette) in order to look directly into the film camera situated behind me, connected to
the Palestinian audience in the West Bank. I told them: ‘Palestinian, no home!’ 34 Again,
this was a highly charged moment for me and therefore potentially also for the participants.
For each aside, I removed my reading glasses to make a separation between the lawyer
presenting her case, and the phenomena that are usually excluded from the court hearing
process.
A significant aside was delivered after informing the judges about the appellant’s difficult
existence in the Lebanon refugee camp, which can be read as a description of Bare Life.
The Palestinians in the camps not only have no legal rights but they are not allowed access
to adequate health care if they fall ill. Again I asked for permission to turn my back on the
judges and I made eye contact with a member of the public, saying: ‘Empathy can function
as a form of violence, a reassuring voyeurism and cultural tourism, which obscures the
structures of power imbalances and social discrimination.’ 35 This was intended as a
reflection on the empathy expressed in the description of Mustafa’s Bare Life by the
lawyer, as well as on the previous statements about wanting to go to Lesbos and the
phenomenon of cultural tourism. This was a challenge to any reassuring moments of
empathy activated by this intervention. In this Live Art court, the participants were
presented as being in the position of individuals who belonged to a national polity based on
exclusion, while at the same time they were also encountering the position of the excluded.
Arguably, through this intervention the borders between these two positions were
continually being crossed. At one point in the hearing, I came out of the lawyer role and
looked into the eyes of the woman sitting close to me and said ‘No borders’. 36 This was
referring to the political position of ‘no borders’ and a charged moment of no borders
Appendix 3, script Mustafa Y, 380.
Ibid.
36
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between that particular participant and myself. After commenting as a lawyer on the
Geneva Convention, again in an aside I stepped out of role and pointed out that ‘During the
crisis the Dublin Convention was dropped’. 37 As clarified above, the Dublin Convention is
the legal clause that says that people have to apply for asylum in the country in which they
arrive. It was dropped, however, for a few weeks, in order to allow thousands of refugees
to cross the border from Bulgaria to Germany. This interjection was in order to reconfigure
the perception of a hegemonic legal system by revealing how nothing is fixed or
permanent.
After announcing to the judges that this was the appellant’s fifth appeal, I turned to his
empty chair next to me and in a moment of virtual eye contact, as if he was sitting next to
me I asked, ‘So how do you feel Mustafa? You are in the UK, you are alone, how do you
feel?’ (Figure 54)

Figure 54: Lawyer addressing an absent/present Mustafa Y

This moment of addressing him as if he was in the room had a very powerful effect on me
as the Live Artist. Knowing that the Palestinian audience in the West Bank was watching,
that everyone in the room was potentially connecting with the Bare Life that confronted
them, created a sense of heightened awareness: I felt his absent presence. Some
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participants later confirmed this was a very powerful moment of the intervention for them
too.
After a long pause, I informed the court that we were going to hear from my learned friend
the Secretary of State (again this was a mirror of the court language and etiquette that I had
witnessed in the real court) who would read from the transcript of the appellant’s new
claim for asylum. In the image projected on the wall people were standing and watching. I
referenced the page that was recorded in the judge’s documents, and the judges all turned
their papers searching for the relevant page and paragraph. I asked the court clerk to hand
the Home Office representative her papers. The audience appeared attentive; there was
total silence in the room. The Honourable Lady stood and proceeded to read from the
script: (Figure 55)

Figure 55: Theresa May addressing Mustafa Y

So Mustafa, you now claim that after your return to Lebanon, your sister’s son was
kidnapped in April 2004 by Islamic militant group Fatah al Islam.
[Pause for translator] 38
The statement is verbatim from the original court documents, but presented in the first
person instead of the third person, in order to make it clear we were addressing Mustafa
directly, here, as if he was physically in the room. Similarly, apart from the moment when
I turned to address Mustafa in the chair, this was the only time his name was mentioned.
38
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Throughout the rest of the court proceedings he was addressed as the appellant. This was
done in order to highlight the objectifying and dehumanizing of the asylum seeker through
the aesthetics of the court. Through the parallel process of the immersive Live Art
intervention we were simultaneously being confronted with him as a stateless human with
whom we could identify. Like Margarita X, he was under threat of being returned to a
place where he could be killed.
The hearing concluded with the lawyer’s summary of why the appellant’s previous
application had been turned down, and this was again evidence taken directly from the
court documents of the real cases:
Lawyer to judges: A development of the last year has been a flood of Syrian
refugees to the camps in Lebanon making it virtually impossible for people to
secure their basic needs.
Live Artist aside: When I see these images… 39 [pause]
After the pause, as the lawyer I submitted more evidence that Palestinians living outside
the camps were regularly subjected to harassment and humiliation from regular and
irregular forces, abuse, arrest for no reason and torture. For these reasons I requested that
Mustafa should not be sent back to Lebanon. In this intervention, I used his name in my
final appeal to the judges, which was a moment of slippage, as following court protocol
and my original script, my intention was to refer to him as the appellant. This can be
defined as a side effect, and the next section will address in more detail this crucial element
of the Live Art process.
Unforeseen side effects (forms of displacement)
When I planned the intervention, I was in dialogue with the Freedom Theatre in Jenin in
the West Bank, and they had agreed to participate as witnesses. However the week before
the intervention they pulled out. Fidaa Ataya, who had flown to the UK from Palestine to
participate as a storyteller in the arts as activism symposium, stepped in, and using her
network in the West Bank she approached other community theatres and groups. It was not
confirmed that there would be a Palestinian presence until the morning of the intervention.
I also had told Fidaa that the Palestinians should organize their own translator to watch and
translate what was happening during the intervention, as there would be no direct
39
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communication with the public in the UK. As outlined above, this was intended to have an
influence on the UK audience by making the invisible visible and, at the same time,
reflecting the power dynamics of the political arena in which the Palestinians have no
voice. However the situation changed and Fidaa directly participated in the Live Art
intervention. She insisted both that there had to be translators in the courtroom, relaying
proceedings back to the Palestinian audience, and that the Palestinians should participate in
the post-performance discussion. I made the decision that to override her wishes would be
unethical.
As posited in chapter three, ‘the end purpose of subjectivity is nothing other than an
individuation still to be won,’ 40 and to silence the precarious stateless position of Fidaa and
the audience she had invited would have been authoritarian and therefore
counterproductive to my intention to open up a space for dissensus. This is a typical
example of how, in creative practice, when working with vulnerable people and
deliberately crossing boundaries, the artist is forced to make ethical decisions moment by
moment. This creates conflict and discomfort for both the artist and participants but as
outlined in previous chapters, this is the nature of (Live) Art. There is always the potential
for some people to judge ethical decisions as negative and others as positive, dependent on
their position as emancipated spectators. Another unforeseen situation was that due to the
uncertainty about whether it was possible to involve a Palestinian audience, the
intervention suddenly had two villages in the West Bank watching the performance. This
was because Fidaa had approached a number of community centres in her search for an
audience, and on the day two turned up in two different locations.

The technician

unexpectedly found himself having to set up two laptops on Skype connecting to two
audiences. Fidaa volunteered to be the translator for the first audience, who were gathered
in a community centre in the village where she lived. We made the decisions that she
would communicate with them through her own personal laptop. This was connected to a
laptop and a projector in the room where the audience was gathered in her community
centre in the West Bank. I asked a Brighton Syrian translator, who had volunteered to be
the translator during the in Live Art court hearing, if she could instead act as a second
translator for the second Palestinian audience.
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In the first 10 minutes of the video footage, as people arrived, the technician can be seen
instructing Fidaa and she can be heard translating into Arabic and relaying the information
to the Palestinians, instructing them what to do. The Syrian translator is given a seat next
to the laptop and a microphone is connected through the laptop to the Palestinian audience,
whose image we also see projected onto the back wall. We also see and hear Fidaa talking
to them in Arabic and explaining what was going to happen. (Figure 46)

Figure 56: The Syrian translator (seated), Fidaa (standing) and the technician
setting up the Skype connections with Palestinians in the West Bank

The Arabic voice had a presence that was to continue to run throughout the whole
intervention, not only through the projected images and voices of the translators, but
through the physical movement of Fidaa holding the second laptop in her hand. She
continually left and then re-entered the courtroom throughout the intervention as she
attempted to sort out the internet connection with her Palestinian audience. It later emerged
that every time the visual Skype connection failed she continued to describe to her
audience what was happening. Throughout the court hearing, as I spoke I could also hear
the faint live voice of the Syrian translator. She sat next to the laptop whispering into a
microphone to the audience projected on the wall.

Knowing that this simultaneous

translation was taking place forced me to take longer pauses after each sentence, in order
to give her time to translate. These pauses and the faint background sounds of an Arab
speaking voice had the cumulative effect of creating a sense of those who had no part in
the political community, ‘registering much like a buzzing or humming in the air of which
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no intelligent sense can be made at all.’ 41 Following Wolfe’s claim that experiential
moments of manifestation of the sensible can occur with regularity, and from this
repetition conceptual matches can be made and mapped, making sense of this retrospective
analysis of the intervention uncovers how the unexpected Palestinian matrix of the
intervention created a capacity for a sense of eruption or rupture from within. The seated
Syrian translator was in perpetual transaction with her Palestinian audience as she repeated
my words. In one of my asides I had said that ‘When I witness I feel a lump in my throat
suppressed’ and she had made the action of putting both her hands around her throat. This
image appeared as a significant moment: the Syrian translator demonstrating what could be
interpreted as the suppression of her own voice, and the voice of the people for whom she
translated.
Another unforeseen side effect was the fact that the young woman who volunteered to be
the appellant’s translator did not speak very good Arabic. She began to translate, but when
it became clear she was struggling, I made the decision to ask the Syrian translator to take
her place. In hindsight perhaps it would have been interesting to allow this struggle to
happen. In this situation, the translator explained to the Palestinians watching on Skype
what was happening, left her seat beside the computer connected to the Skype audience
and took the seat of the translator in the court hearing. After this intervention by the Syrian
translator, she was granted permission by the judges to return to her seat and continue as
translator for the Palestinian audience. We heard the sound of her sandals flip flop as she
walked back to her seat. There was something very poignant about this sound, heard in the
context of a formal court setting. It added a sense of vulnerability to the immersive court
hearing.
After the court hearing had ended, I looked at the Palestinian audience projected onto the
wall and addressed them as the ‘Palestinian audience’. Everyone looked at their projected
image and there was a loud sound of laughter, as if they had suddenly appeared. I then
informed them that they would also have the opportunity to discuss what they thought
should happen next and that we would hear back from them later. We then heard this
information being translated back to them in Arabic by the two translators simultaneously.
Volunteers were then requested to help remove the tables and chairs from the court to
rearrange the space for the discussion. Quite a few people volunteered, the rest chatted,
41
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everyone joined in, creating an atmosphere of Bourriaudian interconnection and Rancièrian
pleasure and passion, released through a moment of reconfiguration.
I then informed the participants that we would use microphones, so that the people sitting
behind could hear the discussion, and also that I would not be participating, so I would
need a chairperson. A young woman volunteered. (Figure 57)

Figure 57: Young woman as chairperson

I announced: ‘You’ve got 8 minutes for this discussion! Starting from now!’ It was my
intention to keep the discussion short, to mirror the reality of a court dealing with so many
cases under time pressure.
Dissensus
The first participant [P1] to speak informed the group that she was involved with
supporting asylum seekers in court, as this helped their cases. She expressed concern about
all those who did not have such support. This was not related to the Live Art appeal, so as
the chairperson was passing the microphone to the next person who had indicated they
wished to speak, she interjected: ‘With the court case you have just seen, what do you
think should happen to the man in question?’. The participant [P2] who was taking the
microphone at this moment was the person who had embodied the role of Theresa May
during the hearing, and there was a moment of confusion as she asked: ‘Me, as Theresa
May? Well I know what she would say!’ This response provoked great laughter but the
chairperson clarified that she was asking the people of the inner circle to respond to what
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they have just seen and heard. [P2] ignored the request to comment on Mustafa Y’s case,
as she had her own agenda, and wanted to add to what the previous speaker [P1] had said.
Her agenda was as follows:
Well he should stay but I just want to echo what Antonia said that the more number
of people that go to those horrendous hearings, people like us, more likely it is that
that man will be allowed a life and will not be dehumanized. Usually they sit in a
room like that… [she points to the image of the court room projected on the wall
and everyone turns to looks at it ] …with a camera on them in a detention
centre…and the camera is so crap that every movement they make is already
dehumanized..
She then went on to describe a complicated case that she was currently supporting where
the Home Office did not want an asylum seeker to stay:
He was a criminal 70 million times over, everything he said or did was a lie. But
the judge let him off and the judge said it was because you were in the court
speaking for him!
Suddenly we were witnessing yet another court within a court and another voice,
powerfully brought into the room by this participant.
In other words showing him as a human being, not as a number, not as an initial!
At this point another participant [P3] raised her hand to indicate that she wanted to say
something. However another woman [P4] felt impelled to add to [P2’s] intervention by
describing her experiences in the Upper Tribunal court. She pointed out passionately that
this was not justice if people could not get representation. This had become an intervention
of witnessing and there was a sense that the speakers were able to feel seen and heard.
Indeed, the Palestinian audience were also witnessing the sharing of their own vicarious
traumas.
Finally the microphone was handed to the woman who had been gesticulating for a while,
[P3], and the first thing she said was: ‘I don't think it is working anymore!’ This provoked
a loud ten seconds of laughter, which in real time felt very long! This was a moment of
relief after the tension created by the two previous speakers/witnesses. This woman then
proceeded to clarify that she wanted to talk about Mustafa Y’s case:
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In my personal situation I think he is NOT a refugee, because when he became an
informer he was responsible for the death of 5 people, and actually he committed a
criminal action because these were Palestinians living in a refugee camp, who have
no future…so in my opinion he could face a court, so if he has to go somewhere, to
some of you it might seem cruel, but maybe he could go to Lebanon and apply for
asylum there and get a pension.. [she laughs]…but he has killed with his
information 5 people, he has betrayed his own people, and I think that is a big case
for me, so I don't actually feel he is one of the people who deserves to be protected,
he deserves to be facing a court.
This provoked a challenge from another participant, [P4]:
I would never want the authority given to a judge to make this court….we need to
think about the politics of class and race that create this [court] …and the second
point, in response to the last speaker is…. how do we know that he is an informer?
Because who in these court cases…because they allow forms of evidence that
would not be able to be questioned in the way in which a democratic court would
run…so I wouldn't want to be one of those people belonging to that world making
those judgments, and neither, from what we know about the security forces and
how evidence has been gathered from the recent military security in the Middle
East, how do we know? So on the basis that the evidence can’t be challenged. The
Home Office has no case.
This response was clearly intended as a challenge to the court system and structures of
power that control what is seen and heard in court. At the same time, however, [P4]
appeared to be suggesting that there was the possibility of a ‘democratic court’ process.
Another participant [P5] followed this interjection by bringing the discussion back to the
court case in hand. They pointed to the speaker before last, [P3] who had wanted to send
Mustafa back as a war criminal, and looking at her directly said:
the evidence that we have been provided with and the recent submissions that have
been put is stated that it has come to light that if he were to return he would be
subjected to potential imprisonment and torture, knowing that surely supersedes
previous actions, if indeed he was party to anything, he is going back to a situation
where torture will proceed to happen, …so how can a British court send him back
to that destiny?
This appeared not only to be an accusation but also a direct reference to the Bare Life of
Mustafa, who was defined through the law and at the same time not protected by the law.
This provoked another woman [P5] from the inner circle to add:
I would have hoped that Mustafa’s defence barrister would have done some
background investigation, and hopefully rebut what the Home Office barrister was
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saying about the situation back in Lebanon, but also Palestinians are stateless, they
can’t be sent back … that’s why there are so many Palestinians sort of swimming
around in so many societies as stateless people.
It is clear from these remarks that many of the participants from the inner circle had
knowledge of both the law and the Palestinian situation. Meanwhile, in the projected image
of Palestinians in the West Bank, a viewer was yawning and the Syrian translator had
stopped translating. I brought the discussion to an end by saying that they now had one
minute to decide what should happen to Mustafa. The chairperson asked people to raise
their hands if they thought he should be returned and 4 people did so.
I then asked someone from the outer circle to report back on what they had witnessed. A
woman gave an accurate summary and added the observation that it was not a valid
decision, as there had been no vote about whether he should stay from which anyone could
abstain. I then asked for more responses from the outer circle, and no one came forward.
[P4], from the inner circle, had spoken earlier, criticizing the court system. She said she
knew that she was not from the outer circle, but that she wished to add to the summary! I
gave in to this challenge by agreeing, but asked her to stand at the back, i.e., in the outer
circle.
She used this opportunity to say that she was disenchanted with the court process and did
not wish to be part of the political process, ‘So I would say the court sucks, lets get rid of
the courts’. People laughed and clapped at this interjection, which provoked a cacophony
of verbal responses. I had to ask people to be quiet so we could hear back from the
Palestinian audience. I then turned to the audience projected on the wall, which consisted
of two people who had sat through the whole hearing and the Syrian translator started
explaining to them what was happening. As she was doing this, Fidaa reminded us there
was a second Palestinian audience on her laptop. I asked who would like to speak first.
Fidaa responded immediately: ‘we are ready’, and I agreed. In retrospect, it would have
been better to hear from the projected audience first, as Fidaa’s audience had had problems
with the internet connection, which meant that they had only watched part of the hearing.
Fidaa then proceeded to speak Arabic to them, and we heard her voice and then the Arabic
speaking voice of the Palestinians responding. In a way this was the reverse of what they
had been witnessing, as the Arabic voice had become the dominant one.
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Fidaa summarised what they were saying:
We are welcoming all..and we welcome the audience in J. in Ramallah …. and now
we are in the village council in the village….and our group are members of the
principalities and also from the village and council…and we respect you telling the
story of Mustafa and showing it here in Brighton, and we want to remind you that
there are huge new problems happing in the world and especially in Palestine
now… and exactly as Janina said about Mustafa being a refugee, and we are in
Palestine, we feel like a refugee in our land…
Mirroring the earlier discussion of the inner circle, this response was yet another moment
of witnessing, this time from the Palestinian participants. The Palestinian who appeared to
be the voice of the community continued speaking in Arabic. This was an awkward
moment for me. I was happy they were being seen and heard but at the same time felt I had
to interrupt their response in order to keep the focus on the legal case and bring the
immersive Live Art intervention to an end. So even though the Palestinian speaker was still
speaking, I interrupted and requested that Fidaa ask the community if they thought Mustafa
should stay in the UK or be sent back. She asked me to wait with the question but after a
while also interrupted the Palestinian speaker and posed this question to him. He replied
that he thought Mustafa should approach other organizations in the world and ask for help
about this situation:
… and we believe as a Palestinian he should be allowed as a human being to live in
any place in the world, also in Palestine!
After this translated comment, I asked Fidaa to say thank you to him as a form of closure.
He still continued talking so I had to interrupt again and tell Fidaa that we had to finish but
that we could talk again later if they wished. Fidaa translated this and asked if this was
‘OK?’. The Palestinian speaker replied ‘ok!’ and everyone in the room clapped. I was
about to move on to the next stage but was interrupted by what appeared to be a time
delay. We then heard the sound of Palestinians clapping and everyone laughed at the
backwards and forwards moment where there was the overlapping of people speaking and
delayed clapping sounds. Finally there was a moment of silence, which ruptured from
within this exchange, as everyone in Brighton listened to the distant rippling sound of the
Palestinian audience clapping and thanking us. A participant in Brighton was heard to say
‘aahh….’. It was a poignant and at the same time awkward moment of
disconnection/connection.
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I then asked the second Palestinian audience that we had seen projected on the wall
throughout the hearing whether they would like to say anything. Again there was a ripple
of laughter from the participants in Brighton as it registered that the image was frozen and
Fidaa confirmed ‘It has stopped working!’. Fidaa later explained that the reason this
audience suddenly disappeared was because the Israeli army had unexpectedly entered
their village.
I concluded the hearing by informing everyone that I was going to read the email from the
lawyer that would tell us what had happened to Mustafa. People appeared shocked when
they heard the outcome, which was that he was to be sent to Gaza. I asked Fidaa to
translate this outcome for her Palestinian audience. This was the end of the intervention
and again there was clapping both in the West Bank and in Brighton, with people in the
room waving goodbye to the Palestinian images on the computer, who waved back.
Rancière posits that poetic displacements and condensations are not just secondary
illustrations of an underlying ideological struggle, but the very terrain of this struggle. The
displacements and condensations described in this encounter between the Palestinian and
UK participants in the Live Art court hearing supported this position of the ideological
struggle of the Palestinians and the citizens of Brighton.
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Iteration 2: Brighton Festival

Figure 58: Publicity for second Mustafa court hearing

Context
The second iteration of Mustafa Y took place on 23rd May 2016 and was advertised as a
Brighton Fringe Festival event. 42 For this intervention there was no live Palestinian
presence. As part of the intervention, a lawyer who works with asylum seekers in the UK
was outsourced to share her live response to the intervention. In Live Art terms,
outsourcing refers to paying ‘real’ people to be present as objects in art installations and
projects, with the intention of exposing the often hidden power dynamics of hegemonic
discourse and politics of aesthetics. 43

The Brighton Festival is a curated multi-arts festival that takes place every year in the month of May.
An example is a project by the artist Taryn Simon. In one of her Live Art events, she hired professional
mourners from all over the world to perform in museum spaces. In April 2018 her final iteration of this event
took place in an underground location in London for a peripatetic audience. See Taryn Simon, "An
Occupation of Loss," Artangel Collective, accessed 12th march 2020, https://www.artangel.org.uk/project/anoccupation-of-loss/.
42
43
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Participants
The intervention took place in the same location as the previous one. It was advertised in
the Fringe Festival publicity and was double billed with another performance. It also
coincided with the Migrant and Refugee Solidarity Week in Brighton. 44 As a result, there
were many more participants from diverse backgrounds, that is to say both theatregoers
and activists. People piled into the courtroom in pairs and groups, greeting each other
across the space and moving chairs, while I appeared in the background looking regularly
and anxiously at my watch. This was partly due to the fact that I was in the role of the
lawyer waiting for the late asylum seeker to arrive but also, once people had crossed the
threshold into the room, I felt I had no control. The sound of chatting was overpowering in
the small intimate space. (Figure 59)

Figure 59: Courtroom of second intervention of Mustafa Y

Despite the significant difference of the absence of a live Palestinian audience, the court
hearing appeared very similar to the previous one. This was possibly because it took place
in the same space and location. There were two further significant differences that
occurred, however, which created additional insight into the way immersive Live Art
operates. The first was the interaction of and with the judges, and the second was the

This was organized by Migrant and Refugee Solidarity (MARS) Brighton. MARS is an activist network
that was set up by workers, teachers and students at the University of Brighton. They organise events to
coincide with the Brighton Festival every year. See https://marsuob.wordpress.com, accessed 12th march
2020.
44
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interaction between the Home Office participant and the Arabic translator. These will now
be described.
When I introduced the bench of three, I accidentally described them as a ‘bunch’ and then
corrected the word to ‘bench’. This slippage created a ripple of laughter and proved to be a
premonition of what was to come. After the story of the conservative and liberal judges I
requested a new chief judge for the bench and immediately a man confidently stood up,
walked to the centre chair on the bench and sat down. I asked if he was a conservative or
liberal judge and he replied: ‘Oh conservative!’. Again this provoked laughter and later it
came to my attention that many people thought he was a plant. After a tense pause, a
second younger woman took her place next to the conservative judge and when I asked if
she was liberal or conservative her response was: ‘Do I have to decide now?’, I responded
with a negative. No one volunteered to be a third judge. After what felt like a long time, I
announced, ‘You won’t be forced to speak, just listen and observe’. After this interjection a
young man stood up and joined the bench of three. When I bowed to the judges before
moving on to the next stage of the intervention, all three mirrored my movement and
nodded their heads. These were signs that appeared to suggest they had assimilated their
roles and embodied a higher status. (Figure 60)

Figure 60: Bench of three judges. The conservative judge [CJ] is sitting in the middle.

The same reluctance from the participants manifested itself when I requested volunteers
for both the translator for the appellant and the respondent. No one appeared to speak
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Arabic, so we had no court translator and no one wanted to embody the Home Secretary
Theresa May. I reiterated ‘We do need someone to sit in this chair’, and finally a man
stood up saying ‘I’m not sure I want to represent Theresa May’. Again this comment
caused a ripple of laughter. Conceptually, these particular judges and respondent could be
defined, using Agamben’s concept, as ‘whatever singularities’, potential beings of the
intervention (see chapter two). They are then subjectified and emerge as subjects through
the process of their actions within the context of the intervention.
If we return to the subjectification of the judges, this particular bench proceeded to embody
these roles in what could be defined as a unique manifestation of the banality and
governmentality of the politics of the legal process. When the lawyer asked: ‘Have you
received the skeleton outline of the case?’ the conservative judge [CJ] replied ‘Yes’,
paused and then said: ‘But I would like another copy!’. Again his response caused
laughter. I improvised by saying: ‘I thought that might happen, as they do often get lost, so
I brought some extra copies as a back up’. When the court clerk handed out the papers, of
which there were three numbered copies of the three cases, she got them muddled and gave
some judges the same copy. There was some confusion as the judges started swopping
papers. This took time and we waited patiently. When I requested permission to proceed,
the [CJ] said: ‘Give me another minute please!’. He was now totally in control. All three
judges appeared to be studying their copies and there was silence, apart from the sound of
turning pages. After a while, to break the silence, and again improvising, I started chatting
to the Home Office lawyer. This was also something I had witnessed from the real courts,
though usually this occurred before the judges arrive. The following dialogue took place:

Appellant’s lawyer: Good to see you again.
HO lawyer: [Laughs] You too!
Appellant’s lawyer: Are you prepared?
HO lawyer: I feel slightly under-informed! I could do with a copy myself!
Appellant’s lawyer: It doesn’t surprise me; this is typical of the HO.
[Long pause, rustling of judges’ papers]
Appellant’s lawyer: So how’s your family?
HO lawyer : [Laughs] Good! How’s yours?
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Appellant’s lawyer: We do have a few problems, but we are sorting them out.
Conservative judge: [In an authoritative voice interrupts] I think we are ready!
Appellant’s lawyer: Thank you, your honour!
This dialogue emerged as a result of what can be described as the live actions of the
participant embodying the judge, bringing the ‘real’ of court etiquette into the intervention.
Later on in the hearing, when I made the aside about empathy to a member of the audience,
[CJ] interjected and said: ‘Excuse me, miss, I would like to know what is your point?’ I
replied: ‘My point is…’ [long pause] and then I continued to follow my script and provide
information about the UNRWA. [CJ] sighed and looked at his watch. A few minutes later,
when I told the judges ‘The following refers to pages … in the documents’, he again
appeared to be irritated and interjected: ‘Please wait!’ as he tried to find the pages I had
just referenced. Following the real court etiquette I had observed, I said, ‘I apologise your
honour’. There was tension in the air as the conservative judge fought to stay in control of
the hearing.
The man embodying the respondent (Home Office lawyer) also had an impact that was
different from the previous intervention. Following the previously described hearing, I
informed the court that this was the appellant’s fifth appeal and turned to the absent present
Mustafa, asking him: ‘How do you feel Mustafa? Tell me, you are in the UK, you are
alone, tell me…’. There was silence in the room, as this time there was no sound of an
Arabic translator whispering in the background. We didn’t hear Mustafa’s voice but we
heard the male voice of the Home Secretary who spoke for him. The way Home Office
lawyer proceeded to deliver his text created a moment of rupture from within the
intervention. (Figure 61)
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Figure 61 The Home Office lawyer (standing) and reading Mustafa’s statement
to him as if he was in the room

As in the previous intervention, throughout this exchange Mustafa was addressed as ‘you’,
and again following Rancière, this momentarily eroded the miscount that is staged with the
construction of a ‘we’ that splits up the community. The difference between the first and
third person, the ‘I’ and ‘he’, was dismissed as a visceral ‘you’ appeared to emerge from
this charged moment of exchange. Despite the fact there was no translator, the HO reader
still paused, creating the effect that he was waiting for a response. There were seven pauses
in total with each one becoming longer and longer and he looked at the empty chair during
each pause. He was standing while Mustafa was sitting. There was further slippage in the
text itself. Although the verbatim text had been amended to say that Mustafa claimed the
Islamic militant group Fatah al Islam had kidnapped his sister’s son, this statement was
followed by:
You returned to the Naher al-Bared refugee camp in Lebanon and tried to find your
son by infiltrating the organization.
[Pause for translator]
I had omitted to amend this second sentence from the original transcript and as a result the
sister’s son became Mustafa’s son. This slippage from could be interpreted in this moment
as a false claim or as a moment of truth. It was up to the emancipated spectator to decide.
These variations in the exchanges between the participants demonstrate the creative
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process of unforeseen events, emerging from the repetitive iteration elements of the Live
Art interventions.
Dissensus
As with the previous intervention the inner circle, which by chance included the [CJ], was
given the privilege of discussing the case and deciding on an outcome. Again a participant,
[CP], offered to be the chairperson. (Figure 62)

Figure 62: The inner circle discussing the case

The conservative judge continued to be a dominant voice, and appeared to stay in role. He
began the discussion by drawing attention to the legal implication of the case:
[CJ] I feel it is highly suspicious that he asked twice to be returned to Lebanon, that
he chose to sell alcohol in a country where it was clear this was no go. I feel the
whole case is suspicious and muddled, and I would consider not granting asylum.
This provoked a response from a participant [P1] that drew attention to the ‘human’
dimension:
[P1]: Surely... you have… about a human being, and human beings are people who
were displaced and forced to take desperate measures. If necessary they might need
to push things, bend things if necessary, because they have to, because they are
already in a position where they are helpless, so its survival, sometimes people will
bend things to try and survive, its human nature.
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This moment illustrates how the immersive Live Art reenactment of the court hearing
captured the paradoxical position of the nation state through the conflicted ambiguous
responses of citizens identifying with the legally-excluded asylum seeker.
A participant, [P2], countered this with ‘I would like to know what happened to his sister!
Did he just leave his sister...?’. She looked to me to supply information but I declined, as I
was not taking part in the discussion. I told her they would have to work this out for
themselves. [P2] added to [P1]’s previous comment about the precariousness of Mustafa’s
position and the fact that he had been displaced all his life, and she also proposed that ‘he
should be offered the opportunity to stay’. Again the conservative judge stepped in:
[CJ]: What I wanted to say was his council, his barrister, his representative, has
given no new evidence, no new material as to what has happened in this case, and
therefore I would say no!
A further two participants countered the judge’s opinion and another person [P3] drew
attention to the fact that:
[P3]: I find it absolutely terrible that these problems with Palestine, Israel and
Jordan, all these countries are ex-British colonies, we need to really look at that,
this person is not functional within this society that we have created… if someone is
not creating danger for us, then we should say yes.
The dissensus, which concluded with the decision of the inner circle, was as follows:
[CP]: Just before we start making a decision is there anyone who wants to add to
this?
[P4]: I know we said earlier conditions in the camp have got a lot worse, because
of the influx of Syrian refugees, and obviously we don’t want anyone to suffer in the
camps, but, important here, he, Mustafa, he was able to get here because he was
one of the least vulnerable people in the camp, and he had the resources to get to
the UK. There are a lot of women and children in that camp that can’t walk across
Europe, its not really a choice, you know, the youngest people have to go, to make
the journey, you know, dying half way through, but I don’t think it’s fair that one
individual who was strong enough to get here, and there are a lot of still vulnerable
people in the camp, but the appellant is in front of us [he gesticulates to the space
in the centre as if Mustafa is in the room] because he is apparently less vulnerable
than the other refugees in the camp.
[CP]: I think that is a valid point, but we are here to decide on this specific case.
But thank you for that point.
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[Someone puts up their hand at the back]
[CP] I don’t think you guys at the back are allowed to speak, you are voiceless.
[Ripple of laughter]
Does everyone in the front row know what we are voting on? We are voting on to
decide whether this… [she also gesticulates to the space in the centre as if Mustafa
is in the room]... appeal is accepted and he can stay.
So who wishes for him to go?
[Two people raise their hands, [CJ] and [P2], who voiced concern about him
leaving his sister.]
Who wishes for him to stay?
[The majority put up their hands]
[LA]: Thank you. Its now the opportunity for the witnesses to report back to the
people, what was said, what was decided, or you would like to add something else.
There are two significant insights in this latter transcript. The first is the narrative that was
presented by [P4]. He appeared to be conflicted about voicing resentment towards an able
bodied person with means, who was able to claim asylum in other nation states, while the
more vulnerable continued to suffer. The second insight is in the way he added to the
absent presence of Mustafa through his gestures, which the chairperson mirrored a few
minutes later. It appeared as if Mustafa was standing in the middle of the inner circle.
In contrast to the dissensus in the first intervention, the fact that Mustafa was considered to
be a criminal and an informer did not enter in to the discussion. Members of the outer
circle, however, who were invited to report back on what they had just seen and heard,
pointed this out. These speakers will continue to be referred to as numbered participants
[P].
[P5]: What struck me was the high degree of empathy and compassion by the
majority of people sitting in the front row, possibly with the exception of one or two
individuals, so I think that is really interesting, but another factor would be that
within refugee camps there would be a high degree of criminality which perhaps
wasn’t considered.
It appears that the conflict between the interests of the nation state, the citizen and Bare
Life was once again exposed within the Live Art court hearing, further supported by the
concluding responses of two other participants in the outer circle:
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[P6]: It’s quite interesting to know, so the criminality of the particular law he
broke, he wouldn’t be breaking the law in this country where he is seeking asylum,
so whether that points it more against the local law he did break than our local
law, if you like. There was a couple of other things which were interesting to me:
one is that he is stateless, so I am not sure what the legalities are and how that
changes here in this country, and maybe that’s not something that can be resolved
now… but I’m not sure how we send him back to somewhere that is stateless. The
opposite side of that is he was in a recognised refugee camp and the legality
around that is also interesting, cause it’s not just to protect the refugees but also to
protect neighbouring states from the kind of forced migration we have been seeing
recently. So when he set out on his campaign he was one of those refugees who was
relatively safe, if very poor, and then what is interesting of his story is that the risk
level from where he is seeking not to be sent back to later had dramatically
increased, and whether that was fair or legal to consider. Bearing in mind, we are
sending him back to somewhere that does not actually exist, if Harry Potter works
there, he could send him back by magic. Those are a few points I picked up, which I
found interesting.
[P7]: It’s really interesting to see the judge’s position how… I wondered whether
there was some conflicts of interests, in terms of the British government position
towards Palestinians, international law, I wonder if his status was from another
part of the world that the decision would be slightly different, there would be
perhaps more empathy, because of the political position we have towards
Palestinians in the conflict area.
The hearing was brought to an end with the Live Artist reading of the email containing the
appeal outcome, after which the outsourced refugee lawyer, who was invited to respond to
the intervention, spoke for 20 minutes. (Figure 63)

Figure 63: Image of outsourced lawyer speaking

The intention was to have a real lawyer bearing witness, placing herself in the position of
commenting from the outside on the events she had witnessed. Although we were hearing
the voice of a critical practising barrister, her shared emotional labour added to the
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Rancièrian concept of dissensus. Her presence created the situational potential to
reconfigure the common experience of the sensible in the Live Art court hearing, what is
not usually seen or heard in the court. In other words, putting two worlds into the same
world. Her narrative was not only given authority by her authenticity as a lawyer, it also
revealed the mechanisations of the court process.

I practice as a barrister in immigration law. The tribunal hearing room is all too
familiar to me…
What really rang a bell is when Janina said at the beginning, well these were two
conservative judges and then a liberal judge, because when you walk up the steps
into the tribunal building on the morning of your hearing, you know your client’s
case inside out, you know the law inside out, but you have no idea of what chances
of success you’ve got, you get to that hearing notice board [she gesticulates a
board] and you see which judges, and at that moment you know that you have a
pretty good idea of your chances of success. So I wouldn’t say this is a fair system
of adjudication for potential refugees, it’s really a lottery, who you get judging
your case, and whether [she counts on her fingers] they are a ‘refuser’ who is
clever, or a ‘refuser’ who is stupid and therefore easily repealable, or a fair judge
who will actually balance all the evidence there actually is, or one of the few
‘allowers’ who will allow nearly all the cases and then will need to retire! [She
laughs]
She then described traumatic memory, stating that there was plenty of evidence that it is
incoherent, dates are not connected to the memory, and therefore asylum seekers cannot be
penalised for not remembering the exact date they were arrested and the exact day they
were released. She reported her own experience with similar cases to the one we had just
witnessed, where the Home Office granted asylum or conceded a point the day before the
hearing, as they didn’t want to create a binding precedent. She described this as a common
procedure. Finally she commented on the discussion of the inner and outer circle:
It was very interesting to hear the discussion about whether Mustafa should be
given asylum, because naturally you are all discussing questions of fairness, is it
fair that he, having made it all the way here should be sent back, is it fair that he,
the more strong one, rather that the more vulnerable one, should be here, is it fair
after all these years, or when things have changed, that doesn’t really come in to it,
so the tribunal judge will be looking at a very narrow definition of who is a
refugee, and ironically this does not include the people you would consider to be
refugees, those fleeing war, that does not make you a refugee necessarily, and that
lawyers have managed to gradually broaden over the decade, to include people
who are [she sighs] gay, who are former victims of trafficking who have been retrafficked as a result of that, and all kinds of things that weren’t originally treated
by the government of bringing someone in the refugee definition. So lawyers have
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had a real impact in some legal advice and the quality of it areas, but that’s in the
face of constant legal aid cuts, which at the moment is having a real impact on the
availability of asylum…
…I realize this sounds very depressing, but its just this is a very precarious
situation for someone who is claiming asylum, and I think the really important
thing to take away from this is when you hear about the numbers of people who
have claimed asylum and have been refused and their appeal has failed and are
categorised as failed asylum seekers, bogus asylum seekers, people who are
accused of lying, it is often because their translators made a mistake, or the Home
Office got it wrong, so people’s entire lives are put into complete chaos because
somebody made a mistake somewhere, or because their memory has been
destroyed by trauma, or they didn’t get a quality representative, or they were just
unlucky with the judge they got, and so I just urge everyone to remember, when
you hear that someone is a failed asylum seeker down the line, that that might not
be the true situation. [Applause]
Her commentary added to the exposure of Bare Life that had taken place through the Live
Art hearing, in other words the precarity and banal governmentality of the system, which
often did the opposite of what it purported to do. This supported what the Live Art
intervention was uncovering: what is not seen or heard in the court system. The legal
hegemony appeared to crumble, aided in this moment by the actions of a real lawyer
challenging the system from within.
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Iteration 3: The Old Courtroom, Brighton

Figure 64: Publicity for the third Mustafa appeal

Context
The third and last intervention was advertised as an event for Refugee Week 2016. This
event occurs throughout the whole of the UK every year during the month of June. The
intervention took place in the Old Courtroom in Brighton, which is available to hire for
events. I made the decision not to project an image of the real courtroom onto a wall in the
space, as in effect this was already a court within a court. Similar to the Court of Session in
Scotland, the Old Courtroom is a historical building, and has high ceilings and wooden
panelling that is designed to be impressive. (Figure 65)
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Figure 65: The Old Courthouse with a set up bench of three and table of counsel

What is significantly different to the documentation of this event is that in addition to the
presence of video cameras set up on tripods there was a professional filmmaker, who
situated herself in the middle of the courtroom on the central stairway. As a result, she
became an unobtrusive member of the intervention and was able to capture intimate
documentation, which included a range of facial expressions and body movements of both
the various participants in the court hearing and the audience/witnesses responses. Due to
this close up footage, the description of participants in this intervention is also more
detailed. This includes age, perceived gender and what they were wearing, as these details
had an influence on the politics of the aesthetics of the court hearing. The intimate footage
of both the Live Artist and participants added additional insight into process of Live Art.
The intervention will now be described, focusing on variations to the previous two
iterations.

Participants
As a Refugee Week event, there was a team of volunteer assistants who agreed to take on
the role of court ushers. The ushers were not dressed in formal clothing and this
immediately created a jarring effect and potential confusion. Were they officials of the
court or not? The ushers themselves also had no idea what was going to take place, so in
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effect they were in the same position as the other participants who later ‘volunteered’ to
embody particular roles in the court. (Figure 66)

Figure 66: Ushers in the courtroom waiting for people to arrive

People entered the court in silence and were formally ushered to their places. From the
documentation they appeared subdued by the politics of the space, in other words the
hierarchy imposed by the formal setting and softly spoken ushers. (Figure 67)

Figure 67: People entering the courtroom
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After everyone was seated, while waiting for Mustafa to arrive, people talked quietly to
each other. A few stray individuals were seen to enter. These were passers-by from the
street who were invited to attend the hearing by a Refugee Week volunteer, who was
promoting the event outside the Courthouse entrance. Therefore the audience was a mix of
people who had responded to the Refugee Week publicity and those who were there by
chance.
When I took centre stage and introduced the court hearing, from the close-up film footage I
appeared very friendly, smiling a great deal. The fact that the participants had been guided
to sit in the front rows by the ushers meant that they were also close enough to see my
facial expressions, although the close-up footage of the camera magnified the intimacy that
would have been experienced by those sitting in the room. The close-up footage, however,
also added to the understanding of the way the process of Live Art emerges through the
immersive live presence of those who are participating in the event.
It took longer than in the previous intervention for people to embody the judges, possibly
because of the more intimidating space of the formal courtroom. When no one volunteered,
I commented that if we had no judges the hearing might have to be postponed again, which
created a ripple of laughter. A young boy, who appeared to be twelve or thirteen years of
age, put up his hand. Again the courtroom was filled with laughter. I thanked him and told
him I would bear him in mind. A grey haired woman with a flower in her hair finally
volunteered and walked to the bench and sat in the middle chair as the chief liberal judge.
When I requested a second judge, the boy put up his hand again, so I invited him to take a
seat next to her, remarking that we had some very young and talented judges. Again this
created laughter. The boy decided to be a conservative judge. The third judge, who
volunteered after much encouraging, was an older man who chose to be liberal. The bench
of three consisted of an elderly woman with a red flower in her hair, a young boy and a
man wearing a Palestinian scarf around his neck. These three judges appeared as a subtle
yet symbolic subversion of the court process, bringing into question the ontological
security of the symbolic court system, its objects and subjects, things and persons. (Figure
68)
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Figure 68: Bench of three

Throughout the intimate documentation of the hearing, a range of the judges’ everchanging physical movements and facial expressions is recorded, including fidgeting by
the boy, adjustment of glasses by the older judges, amusement, seriousness, confusion and
concentration, expressed throughout the ritual of the court process. The presence of the
man with the Palestinian scarf, who I will now refer to as the Palestinian judge, was
particularly subversive. This was not only because of his Palestinian connection but also
because in the Al-Khatib appeal I had just attended in the Sessions (described above in
Procedure 1: background to the case) the judge affiliated to an Israeli organisation had
been required to step down, as it was perceived that she could not remain impartial. None
of the judges in this Live Art hearing were as proactive as the conservative judge of the
previous intervention but they appeared totally immersed, taking their time to search
through the papers of the skeleton argument for relevant information. It is clear from the
close-up film documentation that the person who had been chosen to be court clerk for the
hearing was also very immersed in his role. He mirrored the Live Artist lawyer and bowed
to the judges after handing them their papers. In the background, from their static positions
guarding various key entrance and exit points of the room, the ushers’ faces ranged from
looking totally detached to registering different degrees of engagement. Without actively
relating, they were key players in relation to the court constellation.
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When no one volunteered to be a translator, again the young judge tried to assist by
pointing someone out in the audience. This broke the tension and provoked laughter. I
reminded him that the translator had to be someone who was fluent in Arabic and that it
was often the case that there was no one available. I also pointed out that a translator might
not even be necessary. Therefore I requested that his lordship would allow me to proceed
and he gave a nod of agreement.
It was equally difficult to get someone to represent the Home Office, and after appealing to
the audience on the basis that we might need to cancel the case again a woman
volunteered, and took her seat at the council table. (Figure 69)

Figure 69: Home Office council, the three judges, the court usher (seated) and witnesses

The most significant, relational unforeseen event in this particular court hearing was the
interaction with the Home Office lawyer. When I announced, ‘We will now hear from our
learned friend’, I accidently give her the wrong paper. She proceeded to read the email
from Mustafa’s lawyer and when I interjected loudly with an exclamation to stop her, she
looked at me with raised eyebrows. I remarked this was the wrong paper and improvising,
I said, ‘that’s what happens when you have to do two jobs!’ I then asked the clerk to hand
her the correct paper and she continued to read to the absent/present Mustafa in a clear,
authoritative voice. She only looked at Mustafa after the first pause and for the rest of the
reading she appeared to look ahead rather than at him. She struggled to pronounce the
name of the camp and the militant Islamist group but continued reading in a neutral

226

manner as if she was disengaged from the facts she was describing. This added to the
chilling effect of the personal insignificance of Mustafa himself.
The politics of the space also had an unforeseen impact on this particular intervention. For
example, after I asked Mustafa how he felt, after a long pause someone coughed. The
sound was amplified by the acoustics of the room. Indeed the sound of the whole hearing
echoed in the space; the effect of the high ceiling and wooden panelling. Insignificant
sounds suddenly acquired significance. The acoustics also appeared to give my voice
authority, while at the same time undermining it. This echoed the real court hearing in the
Sessions. Lawyers often mumble when reading from their papers and it can be difficult for
court witnesses and even judges to hear properly, let alone understand.
The behaviour of the participant who had been nominated as chairperson for the decisionmaking process, by those seated in the front row, also had an impact. From the close-up
film footage she appeared to be very friendly and most of the time was smiling. (Figure70)

Figure 70: Smiling chairperson

At the same time she maintained firm control of the discussion, asking people to raise their
hands, clarifying obscure points and commenting on and summarising the discussion. In
her summarising remarks before the vote, she concluded that there was doubt being
expressed that Mustafa’s case was watertight and life-threatening. Inviting people to vote,
while still smiling, she asked, ‘Those of you who are in favour of denying him asylum,
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would you put up your hand up please?’. The wording of this sentence, to be in favour of
returning Mustafa back to a potentially life-threatening situation, juxtaposed with her
smiles and joviality, was another moment of the banal dehumanization of the legal process
that the Live Art intervention had uncovered.
Asides
The close-up of the documentation also captured what I claim were the ‘charged’ moments
of the asides. In this particular intervention, when I looked into the eyes of a man and said
the words ‘When I witness I feel a lump in my throat’, I experienced tears welling up into
my eyes. (Figure 71)

Figure 71: Moment of pausing after the statement: ‘When I witness I feel a lump in my throat’

Even though the intention was to deliver these asides neutrally, it was not possible to
control this. It depended on the person with whom I made eye contact, as well as the
context of each particular intervention. In retrospect, this brief personal impactful moment
could have been the result of making this intimate confessional statement in the context of
the intimidating formal court, the big space, far away from reality. In this moment there
was a sudden rupture, where an order crumbled and gave way to another way of being.
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Dissensus
The dissensus of this particular intervention had three sections. The first involved the
people sitting in the front row of seats being invited to discuss and then come to a decision
about the outcome of this particular hearing. The second was when the people sitting
behind the front row were invited to share their responses to a decision that they had been
forced to witness silently. After the reading the lawyer’s email containing the outcome of
the case, there was a third section, which consisted of a 20 minute discussion with
everyone. These will now be described, with reference to significant events.
This first part began with a participant [P1] who expressed a fear that she would be unable
to make a decision, as the case seemed to be very complicated. 45 This was followed by a
request from [P2], who had taken on the role of court clerk during the hearing, asking,
‘Can we have a definition of what makes an immigrant legitimate?’. The fact that the court
clerk was part of the inner circle, in other words seated in the front row, was pure chance.
Indeed the other participants in the hearing, the judges and Home Office lawyer, were all
sitting behind and even though they had participated they were forced to watch and listen
without speaking. As will be posited later, this placed them in the position of being seen
but not heard, having a part with no part. Also, the juxtaposition of the words ‘immigrant’
and ‘legitimate’, a ‘legitimate immigrant’, had echoes of the dissensus expressed in the
Margarita intervention, in other words there appeared to be a similar pattern emerging but
iterated in different forms.
The chairperson [CP] suggested that the front row ‘generate’ this definition ‘from amongst
us’. This terminology provided a moment of revealing the foundational nature of the
matrix of the nation state, in other words the included ‘us’ and excluded ‘them’. This
labour of attempting to understand the legal concept also echoed the appeal hearing I had
attended in the Sessions, with the judges trying to clarify the legal definition of Article D.
A voice was heard off camera replying ‘anyone who has a life-threatening situation if
returned has a right to claim!’. This was the voice of the woman who was filming the
event. The former court clerk, [P2], replied:
[P2] So it has to be life threatening then!... [he is handed a microphone] If the
decision is about whether he, the refugee, is in a life threatening situation, it is easy
to see how this court case, this appeal will be rejected on the basis that nothing
45
The following is based on the transcripts of the discussion part of the Mustafa intervention as well as the
video documentation.
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we’ve heard suggests a change in that particular….um…suggests that Mustafa will
be in a life threatening situation specifically in Lebanon.
This provoked the expression of different opinions as to whether the narrative that had
been presented did indeed put Mustafa’s life under threat. Another participant, [P3], gave a
concise summary of how she understood the case, arguing that due to the influx of Syrian
refugees to the camp, conditions had changed in that there were now not enough resources
to feed everyone and hence he should be granted asylum. Another participant [P4]
responded with:
[P4] When it started I thought it sounded like an economic migrant because he
couldn’t find work, and those sorts of things, and then that situation seemed to
change, and his life was under threat, and that was undermined by the fact it was
said he went back two times after that, so it was clear it wasn’t the issue of safety,
and then the argument about Syria, sort of flipped it back to being an economic
migrant, which brings it back to ‘there wasn’t enough goods and things for me to
live on’, and I find that quite challenging in terms of, was this deserving enough
given that we have to make a decision, because we have a finite number of
resources. So I find that quite hard!
Clearly what was being expressed here was a citizen’s inner conflict about being forced to
make a decision based on a judgement of who is deserving and who is undeserving, in the
light of a perceived threat that there is a finite number of resources. A participant [P5]
challenged this by drawing attention to the fact his life was threatened because he had
given information to the Lebanese army, and a participant [P4] countered this with:
[P4]: [Loudly and spoken with certainly and authority] He went back twice
afterwards!!
[This statement provoked the sound of everyone starting to talk aloud at once,
agreeing/disagreeing with this last sentence.]
This clamour of different voices was a moment of dissensus in action, in other words when
all voices are heard there is no sense, only a moment of disruption. [P4] then admitted he
might well be confused as to whether Mustafa had returned on the VAR scheme after or
before he was an informer, and [P5] attempted to justify the fact that Mustafa had changed
his mind about going back after the influx of Syrian refugees. It is clear that facts were
being interpreted to support preconceived opinions as to whether he was deserving or
undeserving. Another participant [P6] requested more information about his health and this
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again resulted in a pooling of information from the facts presented as to how relevant this
was to the case. During this exchange the chairperson asked:
[CP] Do we have any more information about his health? [She appears to think
and with an afterthought adds] ...that might be a critical fact to whether or not his
return is life-threatening!
Anyone else want to add to this? [She looks at her watch]
Discussing a potentially life-threatening situation while looking at a watch is again
reminiscent of the Arendt concept of the banality of evil in operation. There is no
responsibility expressed here and the chairperson ended the discussion at this point
because she had been told to do so. [P5] pointed out that his medical condition was not
relevant and during that moment the camera panned out to people watching from the
behind the front row: some appeared interested, others less so.
The chairperson concluded by asking all those in favour of denying him asylum to put up
their hands. Two individuals did so, [P2] and [P4]. [P4] looked sheepish and joked, ‘I’m a
bastard!’, which provoked laughter and [P1] asked a pertinent question: ‘Are we voting
here on a legal sense, or a moral sense?’. The chairperson confirmed: ‘Well it would have
to be legalistic, wouldn’t it! We are talking about the court case!’. She rephrased the
second vote to: ‘How many people think he should be granted asylum… on the basis of the
legal argument?’. Three voted in favour and a larger number abstained ‘subject to more
information’. At this point I informed them that they might actually get more information
as we were now going to hear from the people sitting behind.
As mentioned above, in reference to the clerk contributing to the decision-making of the
inner circle, this second part of the dissensus created moments of reconfiguration. The first
person to speak as [P6] was the woman who had represented the Home Office. She gave
feedback on the discussion she had just witnessed and described it as ‘cloudy and
confused’. She attempted to clarify the order of events, as she understood them, including
the threat Mustafa faced from the militants, and then she supported Mustafa’s appeal by
concluding:
[P6]…But that felt to me like a good basis for appeal, because he got himself into
trouble, I didn’t hear anybody talking about that.
[She pulls what appears to be a doubtful expression]
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The next person who spoke, [P7], was had embodied the Palestinian judge in the court
hearing, supported [P6’s] interpretation and reconfiguration. He expressed how he ‘found
it frustrating that the discussion about the asylum claim and appeal has been removed from
any context about the history of the people we are talking about here’. After giving a brief
contextual history and clarifying the fact that Mustafa was not only a double refugee but
that the Palestinians in Lebanon were caught in a power struggle between numerous
factions, he concluded: ‘I found it frustrating that so little of that came out in the appeal,
and the decision was kind of historical context’.
Observing the displacement of the process of the Live Art intervention, this was a
specifically serendipitous situation, in which [P7], who had been key to the constellation of
the court hearing, now found himself not included in the inner circle front row ‘Jury’, and
thus was not allowed to take part in the decision-making process that followed. This placed
him in the position of the Palestinian asylum seeker, who is the part with no part. Finally,
in this section, the chairperson responded to the Palestinian judge who she called ‘my
friend’, echoing the ‘learned friend’ language of court etiquette, and made this statement:
[CP] [She looks upwards as if collecting her thoughts]…The problem for us in the
UK is that it is decided on a legal basis, and I speak to a lot of people in Gatwick
who are waiting for their cases to come up, and this is precisely the problem, the
balance between the historical, cultural, political background they come from, and
trying to squeeze these into the sorts of definitions that would allow humanity to
come to pass in Britain, so we are in the dilemma, I think, here, exactly as it
happens, these decisions aren’t based on morality, or historical, or human rights,
they are based on a specific kind of legal definition.
This was the last thing that was said in this section and I ended the appeal with the email
from Mustafa stating he would be returned to Gaza.
In the third and final part of this intervention, which was an open discussion, two things
emerged that highlighted the conflicted position that the Mustafa interventions uncovered
through the Live Art process.
The first was the question of what was meant by a ‘liberal’ or ‘conservative’ judge. [P4]
from the front row, added to the discussion:
[P4] I was going to change the subject slightly… um… two things, is firstly you
asked about liberal and conservative judges. My suspicion is that the liberal judge
is doing their best to find a reason to get them in, and at the same time the
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conservative judges are doing their best to keep them out… my observation goes
back to your comment
[indicates to chairperson who spoke earlier]… Humanitarian verses legal. Because
when you are currently the fifth or sixth, and belong to the most developed country
in the world I think the rest of the world is in a strange circumstance compared to
you, and I think you know the humanitarian in all of us would like to help as many
people as we could, we can’t do that, so the problem is you have to apply criteria.
If you start to introduce those criteria, what about other moral criteria? For
example, the chap who sold alcohol which is against his religion, in our society,
that could have been dealing drugs, would we have a… you know it’s morally the
equivalent in our society, they went and penetrated the thing, but he then went to
his oppressors, the Lebanese, and informed, so if you are going to bring those kind
of characteristics in, where do you start? Because actually I’m not sure about his
moral compass? Now, at one point I can excuse that and say when you are in
desperate circumstances you will do anything, and if that means dealing in drugs to
survive, that’s what you do, and that’s where the specific information comes in, and
in a way those dilemmas bring us back to the law because it’s the only thing you
can apply… um… and its down to us to make sure the laws are applied in a
reasonable and humanitarian way as possible, and the really sad thing we heard,
actually, was if members of the public attend, things are likely and possible going
to be different in the court case, and I think that’s actually, a real... [Word lost
because of background noise]
What was being expressed here was the dilemma that while the law is a useful means, it is
difficult to know how and when to apply it. Live Art can potentially uncover such
complexities. The intervention concluded with a back and forth exchange of words
between [P4] and [P8], who was sitting on the other side of the courtroom.
[P8]: There’s just one thing, the alcohol thing. If that were homosexuality that
would also be against the law, so I think our attitude towards it might be different. I
mean selling alcohol today is not…
[P4]: I agree.
[P8]: The whole issue of moral compass, I’m not sure I buy into it…
[P4]: For me citizenship used to be about how you behave, not who the queens of
England are, are you the sort of person who litters, breaks the law, or whatever!
And actually I think that is where we have got things slightly wrong!
[P8] [Appears to agree with him as he says ‘yes’, as do a few other individuals]
In such moments, notions of citizenship, belonging and exclusion all circulated in a
Rancièrian exchange, as a disruption and challenge to the status quo. Creating
uncertainties, the Live Art interventions were paradoxically both destabilizing and
productive at the same time.
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Procedure 3: Contribution of the PhD to the Live Art sector
The narrative of the stateless Palestinian in Procedure 1 in this chapter highlights the fact
that despite the existence of a supranational Qualification Directive, the Refugee
Convention can be interpreted and applied in different ways by member states where the
appeal is lodged. A liberal or conservative judge, as well as the presence of public support
and witnesses, can also have an influence on the outcome of the appeal. The detailed
description and analysis of the three different iterations of Mustafa Y, created from the
crossing of borders, identified moments of Rancièrian reconfiguration within the Live Art
process of the reconstructed confines of an appeal court hearing. This reconfiguration was
manifested in the emergence of moments when there was a conflict about who speaks and
who does not, about what is to be heard as the voice of pain, and what is to be heard as an
argument about justice. In other words, a moment of dissensus occurred when two worlds
were brought together. In this moment the supposed obviousness of the distribution of
bodies, voices, and capacities in the Live Art Court hearings broke down. This presented a
challenge to the status quo, and the participants could choose either to operate within the
implicit parameters of the regime or to transgress them. Rancière interprets this disruptive
reconfiguration as a proper politics, when the framing of a future happens retrospectively
in the wake of the political intervention. As Adrian Heathfield argues:
It is hard to judge immediately the difference between the minor and the major
shifts, and there can easily be a tipping point between the two. There are gradual
alterations of practices over longer periods and [sic] sudden ruptures, where an
order crumbles and gives way to another way of being. 46
Often, in art as in politics, the fractures are only perceived belatedly. In the first iteration of
Mustafa Y, the presence of a Palestinian audience changed the parameters of the possible
in the legal constellation, by creating an unlocalizable zone of indistinction from which the
Palestinians challenged their position of Bare Life by their presence and by their call for
freedom. The passionate responses to the Live Art court, and the court within a court,
exposed the paradox of the injustice of this justice. The laughter that emerged throughout
the hearing, despite the oppressive dynamics of the court hearing, echoed the passion of
Rancière’s joiner towards his work. It is significant that this laughter also mirrored
laughter that was observed as occurring in the real court hearings I attended for this
research: jokes between lawyers and judges that can rupture and expose the precarity of the
46
Branislava Kuburović in conversation with Adrian Heathfield: “Being with emergence”, 207. In
Perform, Experience, Re-Live, Cecila Wee, (ed), Tate Publishing (2016)
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formality of the legal process. The contingency and the accumulation of unforeseen side
effects created a retrospective narrative of moments of reconfiguration. Furthermore, the
asides and the intimate one-to-one moments of the Live Artist with individual participants
uncovered how the notion of ‘presence’ in Live Art added to the ambiguity and complexity
taking place from within the legal court hearing, thereby potentially undermining,
disrupting and reconfiguring it. In terms of the dissensus parts of the intervention,
described above as the staging of conflict about who speaks and who does not, some of the
key words that were repeated through all three iterations were: immigrant, migrant,
informer,

stateless,

life-threatening,

include/exclude,

true/false,

challenging

and

problematic. In other words the immersive Live Art intervention uncovered the conflicted
position of ‘The humanitarian in all of us verses the legal’. 47 Yet they are merely moments
of temporary suspension of hegemonic politics and can be undermined by a return to the
status quo, as Heathfield points out:
Every temporary suspension changes something, especially if what was suspended
was a cultural law or an order of behaviour that seemed inviolable. The limited
space of freedom shifts, just as techniques of control recalibrate and adapt in
response. The value of these alterations depends on your understanding of how
social, cultural and institutional change works. I tend to think there are numerous
forces of change taking place simultaneously, interacting with other forces, and
moving in their own temporality. 48
It is my contention that the immersive Live Art process of the intervention of Mustafa Y
created ‘numerous forces of change’, and that future iterations would continue to do so, in
particular through the emergence of unforeseen events. These might include the unforeseen
disruption of the absent presence of the stateless Palestinian, paradoxical empathic
identification and conflicted responses towards the precarious asylum seekers, as well as
the ideological struggles within moments of dissensus identified in this chapter.

47
48

[P4], iteration three.
Kuburović and Heathfield, “Being with emergence”, 207.
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Chapter 7
Jabal al-Baba v the State of Israel
This chapter describes a series of five Live Art interventions that took place in the West
Bank Bedouin village of Jabal al-Baba, whose inhabitants are under threat of eviction by
the Israeli authorities. It begins with an exposition of the way Israel presents itself as both a
Jewish and a democratic state, which is a contradiction in terms. It also presents the work
of Mazri and Bhander and other theorists who describe how this operates as a dynamic of
‘exclusionary constitutionalism’. There is a brief summary of the justification used by ultra
liberal nationalists. Key laws are discussed, including Freedom of Occupation and Basic
Law: Human Dignity and Freedom, citizenship laws and the Law of Return, and the
Palestinian Right of Return and other entitlements under UN Resolutions. This is followed
by a description of the operation of the Israeli Civil Administration (ICA) in the West
Bank, which controls Area C where the Bedouin village is situated, and the implications of
the Occupation Law and of International Law. The development of the Live Art
intervention is then described, involving the recreation of an experience of the Israeli court
hearing created from Bedouin legal documents. This is followed by a detailed exposition
of the five interventions, and their contribution to the Live Art sector. What the immersive
legal hearing uncovered was the complexity, challenges and limitations of immersive Live
Art as political intervention in the specific context of the West Bank.
27 January 2019
Dear Daddy,
So many things I want to share today…where to begin?
Returning to Holocaust day and anti-Semitism. I feel it is important to write about Polish antiSemitism. It still shocks me that it can survive to this day. I am still trying to get my head around the
fact that Uncle Yurek was anti-Semitic. I think I mentioned that he didn’t want me to visit the Jewish
Ghetto in Warsaw, only the memorial to the Polish resistance. It’s almost as if he was jealous of the
attention they were getting, and in retrospect I can how see how and he was a very self-centered
man. … Still you loved him and thought he was just foolish. Interestingly, I had a conversation with
a new friend from the block about this very topic. Moira lives in my street and we have encountered
each other many times over the years and she came to the performance about Mustafa Y!! She told
me how her mother, a newly qualified nurse of 18yrs, went to Poland just after the war ended to
work with young children. The family who took her in had been in the resistance. One day she
brought home a young man she liked. After he left the house, the woman of the house, whom she
adored, said: ‘Don’t ever bring a filthy Jew to my home!!’ She was so shocked!
And anti-Semitism seems to be rearing its ugly head in Poland once again, unchecked by the current
right wing government. Which is why I have decided to apply for a French passport! Irrational, I
know, but that’s one of the reasons why, even though France has her Le Pens.
Darling daddy, daddy my darling.
You called me darling a lot. Kochany.
Always sad to let you go and when I feel I have found you.
Your Janinka 1

1

Appendix 1, Janina Moninska’s letter to Leszek Moninski, 27th January 2019, 340-341.
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Jabal al-Baba v the State of Israel
https://youtu.be/wuzQpIKfgDk
Procedure 1: Background to the legal case
In May 2016, Fidaa Ataya, who had participated in the Art, Activism and Refuge event in
Brighton, invited me to a second art-as-activism residency in the West Bank. Atalah
Mazara, the leader of a Bedouin village, Jabal al-Baba, had asked her to organize an art
event to draw attention to their situation of imminent forced eviction by the Israeli
authorities. This eviction was to make space for the expansion of one of the largest Israeli
settlements in the West Bank, Ma’ale Adumim, included as part of the proposed Greater
Jerusalem Bill. 2 Jabal al-Baba is one of the many Bedouin villages that stand in the way of
this plan of Israeli settlement expansion. 3 The Bedouins who live in this area have the legal
status of refugees, as they were forcibly displaced in 1948 from the Negev after the
creation of the State of Israel.
I made the decision to take the opportunity of Fidaa’s invitation to test out Live Art as
intervention in the West Bank. Palestine, however, is a very different context to the UK.
Even though I had been invited into the community, this did not negate the fact that my
position would be of a privileged outsider/intruder. It was clear, therefore, that the ethical
issues and sensitivity around an artist coming into the Palestinian community would have
an impact on the intervention.
In chapter one, Arendt and Butler’s ideas on Zionism and Judaism and the challenge of
cohabitation were presented in the context of my father’s post-WW2 experience and
response to the Eichmann trial. Butler also argues that the core of Jewish ethics is the
relation of the Jew with the non-Jew. This means she claims without the non-Jew it is not
possible to be Jewish. She points out that Arendt refused to accept national or religious
grounds for citizenship in relation to Palestine and co-authored a proposal for a federated
bi-national authority of Palestine, which was defeated by Ben-Gurion. 4 Arendt also
asserted that all Jews are not the same. Butler presents the case, however, that Arendt’s
Israel has been pursing such a strategy since 1967, when it occupied the West Bank and Gaza, annexed
East Jerusalem and declared it as the capital of Israel. The overwhelming international legal consensus is that
Israel’s rule in East Jerusalem is a military occupation.
3
Larry Derfner, "The Settlement That Broke the Two-State Solution," (Washington, D.C.:
foreignpolicy.com, 2012)., Larry Derfner, "The Settlement That Broke the Two-State Solution,"
(Washington, D.C.: foreignpolicy.com, 2012), accessed March 14th 2020,
http://foreignpolicy.com/2012/12/26/the-settlement-that-broke-the-two-state-solution/.
4
Butler, Parting Ways: Jewishness and the Critique of Zionism 101.
2
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view of the term ‘Jewishness’ as an irreconcilable multiplicity of social modes of
identification is flawed by the fact she excludes Mizrachim Jews, whose origins are
Arabic, and the Sephardim, whose history of exile originated from Spain.

Despite

Arendt’s Eurocentrism, Butler clarifies that:
There are not only significant differences among Jews - secular, religious,
historically constituted - but also active struggles within that community about the
meaning of justice, equality and the critique of state violence and colonial
subjugation. 5
These claims are of significance in relation to the Jewish community living in the State of
Israel. Butler also elucidates further that despite the fact the state exists as a result of
political Zionism, within the state there are Jewish traditions of anti-Zionism and the
presence of Jews in coalitions that oppose the Israeli colonial subjugation of Palestinians.
The 2013 residency in the village of Bil’in, which led to the collaboration with Fidaa in the
first Mustafa Y court hearing in the UK, also uncovered significant divisions within the
Palestinian community. For example, in Bil’in there are both religious and non-religious
Palestinians, divisions between those who drink alcohol and those who do not, and
divisions in attitudes towards women. Fidaa’s father was openly criticised for supporting
his activist daughter. It was anticipated that there would be similar divisions within
Palestinians living in the West Bank. This was the focus of the immersive Live Art Israeli
court hearings, recreated with the Palestinians who are living there.
Butler presents ‘relationality … as is one that “interrupts” or challenges the unitary
character of the subject, its self-sameness and its univocity.’ 6 In other words, when there is
a demand from elsewhere, in whatever form it takes, there is also a chance of relating to
another. Relationality as interruption, including my relation as a privileged outsider, played
a role in the Live Art interventions that took place in the West Bank. Butler also points out
that the exception argument is used to justify the State of Israel and its policies, namely by
arguing that the state cannot be secular because of the exceptional circumstances of the
Nazi genocide against the Jews. This thesis, however, is not engaged in a polemic against
Israeli law or its application. Rather, it will be outlining the Palestinian understanding of
the unfair, discriminatory and undemocratic nature of Israeli law and its application. As
discussed in the introduction, Butler questions whether criticism of the State of Israel can
5
6

Ibid., 2.
Ibid., 9.
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be registered publicly as something other than an attack on the Jews or Jewishness. Indeed,
she continues:
As we know, there are contexts in which none of these criticisms can be heard
without an immediate suspicion that the person who articulates them has something
against the Jews or, if Jewish herself, has something against herself. Moreover, in
every case we are confronted with the limits on audibility by which the
contemporary public sphere is constituted. 7
She makes a connections here to a Rancièrian public sphere that is constituted time and
again through certain kinds of exclusion. Palestinian nationalism is also internally complex
and based on exclusions. Butler refers to an essay by Diana K. Allan, “The Politics of
Witness”. 8 Allan objects to the nationalist Palestinians’ efforts to recruit such memories for
the purposes of constructing a single national memory, in other words for political
appropriation. The recreated legal hearings in the West Bank created a space for such
paradoxes to be revealed.
This chapter engages with what is excluded from public Palestinian discourse. Therefore, it
relies heavily on the critical account offered in Mazen Masri’s The Dynamics of
Exclusionary Constitutionalism: Israel As a Jewish and Democratic State, 9 which will
then be used to contextualise the Live Art legal hearing that took place in the occupied
West Bank.
Israel as a Jewish and democratic state
The subject of the previous chapter was the issue of a Palestinian refugee seeking asylum
in the UK. If Israel is defined as a democratic state, why is it not possible for the 726,000 10
Palestinians forced to leave their homes during the 1948 Arab-Israeli War to return to
Israel? The 1947 pre-war UN Partition Plan declared that the two new states, Israel and
Palestine, were supposed to provide citizenship to their inhabitants regardless of their
Butler, Parting Ways: Jewishness and the Critique of Zionism 119.
Diana Allan: ‘The Politics of Witness’ (fn. 18), in Butler, Parting Ways, 112.
9
Mazen Masri, The Dynamics of Exclusionary Constitutionalism : Israel as a Jewish and Democratic State
(London: Bloomsbury Publishing PLC, 2017).
10
The number of the refugees ranged from 600,000 to 935,000, depending on the source, with official UN
sources suggesting that the accurate number is 726,000. See United Nations Conciliation Commission for
Palestine, “Historical Survey of Efforts of the United Nations Conciliation Commission for Palestine to
Secure the Implementation of Paragraph 11 of the General Assembly Resolution 194(III): Question of
Compensation (Working Paper Prepared by the Secretariat),” 2nd October 1961, U.N. Doc.
A/AC.25/W/81/Rev.2.
7
8
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background, unless they opted for the citizenship of the other state. The 1948 Declaration
of Establishment of the State of Israel also declared that the state ‘will be open for Jewish
immigration and for the ingathering of the exiles’. 11 Masri argues that Israel allowed
12.5% of the Palestinians to remain in Israel for political reasons. He posits that the leaders
of the new state saw this number as insignificant and a cheap price to pay for a greater
sense of legitimacy. Masri cites Ian Lusitck’s point that treating Palestinians, or some of
them, as citizens, would prevent the development of the question of their selfdetermination. 12 In Israel, the category of citizenship was in a state of legal indeterminacy
from 1948 until the enactment of the Citizenship Law 1952. 13
Despite its commitment to the ‘democratic’ part of the definition, the State of Israel
adopted policies in conflict with an indigenous population. In terms of understanding the
situation, it is useful to interrogate this concept of Jewishness and democracy in the State
of Israel both in theory and in practice. Masri has called this the dynamics of exclusionary
constitutionalism.
Israel, like the UK and New Zealand, does not have a written or codified constitution.
Basic laws outline the nation’s political structure and have evolved over time. In 1992 the
legislative branch of the Knesset passed two basic laws that related to human rights:
Freedom of Occupation and Human Dignity and Freedom. These were passed by votes of
32–21 and 23–0 respectively, and both are subject to limitation clauses. 14 Aharon Barak,
the President of the Supreme Court at the time, declared a ‘constitutional revolution’ and
attached constitutional ascendance to the basic laws of Israel. 15 Mazri points out that Barak
also introduced the phrase ‘Jewish and democratic’ as a definition of the state, and asserts
that since this time the definition has often been used by politicians, judges and academics.
Masri also presents the case that this constitutional revolution appears to have created an
ongoing power struggle between the Israeli Supreme Court and the Knesset. This supports
Richard Bellamy’s view that, although more generally constitutionalism refers to efforts to
prevent arbitrary government, in other words to prevent governments serving their own
David Ben Gurion, "Declaration of Establishment of State of Israel (1948)," Israel Ministary of Foreign
Affairs, accessed 14th March 2020,
https://mfa.gov.il/mfa/foreignpolicy/peace/guide/pages/declaration%20of%20establishment%20of%20state%
20of%20israel.aspx.
12
Ian Lusitck in Arabs in the Jewish State: Israel’s Control of a National Minority (University of Texas
Press, 1980) quoted in (fn. 36), 83 Masri. Dynamics.
13
Ibid.,83.
14
Ibid., 166.
15
Ibid., 166.
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interests rather than those of the governed, constitutional traditions differ as to what
precisely counts as an arbitrary act and which mechanisms offer the best defence against
arbitrary acts occurring. 16 Bellamy casts doubt as to whether courts are, or could ever be,
truly bound by constitutions, so that law rather than judges rule. If this is the case, it also
suggests that judicial processes are more arbitrary and prone to error for deciding
constitutional outcomes than the democratic procedures and outcomes they are often
thought to legitimately limit. This was certainly the case in the appeal hearing of AlKhatib, the Palestinian from Syria, used to recreate the Live Art Mustafa Y court hearing.
The definition of the Israeli State as both Jewish and democratic is problematic, for in
order to maintain its Jewish character non-Jews will be undemocratically excluded. The
following quotation by Aharon Barak clarifies how the Israeli legal system defines itself as
democratic:
In Israel, the sovereign is the People. The People elect the Knesset. The Knesset
is ‘the house of representatives of the State’ (section 1 of Basic Law: The Knesset);
it is ‘the house of legislators’ (section 1 of the Transition Law 1949). The Knesset
expresses its will through basic laws and ‘regular’ laws. Those establish the
material decisions on the policy of the state and the needs of the society. Israeli
democracy, therefore, is a representative democracy. The People speak through
its representatives, and the representatives speak through their legislation. 17 [Bold
text indicates my emphasis]
As my emphasis elucidates, it is implied that as the people elect the Israeli government, it
is therefore democratic. Democratic states usually base their legitimacy on the consent and
acceptance of the people. Masri cites The Paradox of Constitutionalism 18 and argues that
the people as such exercise very little power, if any at all. He elucidates that the state
exercises its power through its many different operational branches, leaving very little
power in the hands of those who constituted it. There are many relevant theories connected
to this concept but the most relevant to the Israeli constitution, as cited by Masri, is what
has been defined as ‘reflexive constitutionalism’. 19 He argues that this approach focuses on
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the collective nature of ‘self-constitution’. 20 He claims that the collective self, in other
words the first person plural of a ‘we’, is formulated retroactively after the constitutional
rights have been enacted. It exists, therefore, in the form of ‘self-attributive acts of
individuals.’ 21 Masri clarifies that:
The continued existence of this collective self relies on the renewal of such acts.
This unity is therefore finite, and it only exists as a possibility. This provokes a
constant question of ‘who are we?’ which opens up the realm of collectivity. …
Understanding the constitution as the product of self-attribution by the People
allows us to acknowledge the authority of the constitution, and at the same time to
recognise its conditional and qualified character which leaves room for flexibility
and change. 22
This understanding of a collective ‘we’ provides insights into the way nation states define
themselves as representative of the people. In the Israeli context, the definition of Jewish
and democratic provides two different and contradictory ways of seeing the people. The
Jewish definition claims that the people are the Jewish people, the democratic definition
implies an inclusive conceptualisation. This raises the question of how representative
Israeli democracy really is. Masri presents the case that within Israel, there are many
different divisions about this point, but arguably, although they are on different places on
the political spectrum, their underlying commitment to Israel as a Jewish nation state, in
other words to Zionism, results in an acceptance of inequality in terms of the relation
between Israeli and Palestinian citizens. These differences will be now be illustrated by a
brief summary of the justification used by the ultra nationalists, the pragmatists of the
liberal nationalists, and the liberals of the liberal nationalists.
Masri explains that for the ultra-nationalist approach of Rabbi Meir Kahane and his school
of thought, 23 it is only Jews who can be citizens in a Jewish state and non-Jews are
temporary residents: in other words non-Jews are lodgers, not owners. For Kahane, the
Jewish state cannot be democratic. He was elected to the Knesset in 1984 but was banned
from standing in 1988 because of his overtly racist political platform. Masri argues,
however, that even if not presented as a full political programme, some strands of ultranationalist thinking can be identified in almost all aspects of life. He cites a few examples:
Ibid.
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many Israeli parties, politicians and intellectual figures justify some sort of population
transfer or population exchange. Some support making citizenship contingent on a certain
conception of loyalty to which Palestinian citizens would have to explicitly commit. Many
prominent figures, especially rabbis, openly advocate a ban on leasing apartments to Arab
citizens and, finally, relationships between Palestinians and Jews are discouraged and are
seen as a legitimate topic for discussion in the Knesset. 24
Masri cites the work of Ruth Gavison, Amnon Rubenstein, Alexander Yakobson, Shlomo
Avineri and Claude Klein and claims the pragmatic national liberal approach is united with
the view of the right of national self-determination and independence. He presents the case
that for them the democratic definition is included in this position, as it is believed that the
state should be committed to human rights and liberal values. For these writers and
lawyers, he claims, the Jewish element is seen as stronger than the weight attached to
liberal values, with Israel as the nation state of the Jewish people. 25 This is the opposite of
the conception of the state as being the state of all its citizens, where the totality of the
nation overlaps with the citizenry. According to Masri, national liberalists argue that Israel
is a particularistic state designed for a specific group, with the Jewish definition a matter of
human rights. They also assert that a Jewish state means a Jewish majority. National selfdetermination is supported by the idea of ‘two states for two nations (or peoples)’. 26 Masri
points out that for these thinkers the Jewish character of the state is a manifestation of
democracy, since it reflects the wishes of the majority of the population, in other words the
Jewish population.
Masri claims that one way to resolve the tension in a Jewish and democratic state is to
normalise it. In this context, the tension is between a universal value of democracy and a
particular value, which benefits the majority group only, and has an inverse impact on the
minority. Citing Gavison, he illustrates that another way to deal with the tension is by
comparison, stating that most democratic states adopt similar policies when there is a
deadly’ violation of their ‘important rights’. 27 For Gavison these ‘important rights’ and
interests are the same ones that justify the recognition of the right to self-determination,
Masri, Dynamics, 27-28.
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including physical security, the right to self-defence and ‘the right of the collective to
preserve its uniqueness and its identity and the ability of the individual members to live in
a way that gives full expression to their membership in the collective’. 28 She claims that
some infringements of prima facie rights, if examined in context, do not amount to
unjustified violations of rights. 29
It appears that the nationalist wing of the liberal-nationalists tolerates the non-Jewish
citizen, but does not consider them to be a full partner. Any growth in the minority is seen
as a threat to stability. Any adherence to formal democratic values appears to be
conditional. Masri gives the example in which ‘the Palestinian citizens are granted the
right to vote, but in order to limit the influence of this vote on the political system, they
stay a minority and their political participation could be curtailed’. 30
Masri cites Aharon Barak and Sami Smooha to argue that the pragmatic liberal approach is
somewhat ambiguous about resolving the contradictions between the two elements of the
Jewish and democratic state definition and employs tactics such as abstraction and
avoidance. Barak was a former Chief Justice of the Supreme Court and as quoted above, he
was instrumental in designing the judicial approach that prevails today in the Jewish and
democratic definition. 31 Considered to be a liberal judge, 32 Barak acknowledges that these
values could be in conflict. Masri points out that for Barak, democracy is on a continuum:
some democracies are better and stronger than others but they are still democracies as long
as core democratic principles are maintained.
Zionists believe that Israel is the national home of each and every Jew. The Israeli Law of
Return supports the right of every Jew to immigrate into Israel, and Masri, citing Barak,
clarifies that he sees this as one of the most fundamental laws of the State. Barak justifies
this position by arguing that the Law of Return can be reconciled with the principle of
equality because ‘the fact that a nation state opens its gates and gives a special key to enter
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for the members of that nation does not constitute discrimination against other nations’. 33
Barak also argues that non-Jews belong to other nations, a view that disregards the
interests of the Palestinian citizens when devising an immigration policy. Masri sums up
Barak’s interpretive approach in his analysis of the Law of Return as follows:
Barak is satisfied with abstract statements supported by strong rhetoric.
… This creates tensions and contradictions in his approach which sometimes lead
to statements that are hard to reconcile with the universalist worldview he presents,
such as his statement that a Jewish state redeems state land for Jewish settlement.
Redeems from whom? According to traditional Zionist terminology redeeming the
land means acquiring it from non-Jewish (mostly Palestinian) owners. Should the
state set this as a goal? And if the land is already state land, how could the state be
‘redeeming’ it? How could the very use of the loaded term ‘redeem’, which
insinuates that land ownership by Palestinians is an undesirable aberration, be
reconciled with equality? 34
Masri makes the case that Barak’s emphasis on particularistic Zionist ideals on almost all
policy levels is close to the nationalist approach. He perceives the main difference as that
Barak avoids engagement with the contradictions, which allows him to assert commitment
to democracy and liberal principles.
Masri’s fourth category is that of the liberals of liberal nationalists. Like the nationalists,
their starting point is the self-determination of national, or ethno-national groups. The
concept of self-determination means the state cannot be neutral if preferential treatment for
a particular group is tolerated. The hegemony of one group over another is defined as
majoritarianism, and any disadvantage for the minority is the considered the outcome of
majoritarian democracy. Citing Chai Gans, 35 who is at the more liberal end of the
spectrum, Masri shows how he justifies hegemonic Jewish self-determination as a
preferred option, citing security concerns, the history of the conflict, the mistrust between
the two communities in Israel, and the view that Palestinians, and Arabs generally, ‘would
ultimately not respect the Jewish people’s interests in their survival as a distinct society.’ 36
Until a mutual relationship of trust develops, be believes in human rights constraints on the
hegemony of the Jewish majority and the military. 37 He and his followers are, however,
opposed to many of the existing laws that give preferential treatment to Jews. He calls for
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autonomy in education for the Palestinians in Israel and for their representation in the
official symbols of the state. 38 Masri claims that the attribution of a normative value to
ethnic nationalism as an argument to protect culture is in tension with classic liberal
conceptions of equal citizenship. There is a strong emphasis on a two-tiered citizenship in
majoritarianism and some groups are given a higher priority. The state is considered to
treat the different groups with equal concern and respect. As Mazri points out, this makes it
hard for the state to be a home for anyone, and in the context of the Palestinians in Israel,
they are expected to emigrate to a non-existent and hypothetical future Palestinian state.
The liberal-nationalists operate on the assumption that inequality in one state can be offset
by inequality in another. Masri argues that even though this hegemony is limited, and is
subject to democratic principles, it is real, and its existence pushes in the direction of an
exclusionary conceptualisation of ‘the people’. 39 He also points out that this conception of
culture by Gans and Tamir is rather antiquarian. They present culture as static and
unchanging, he argues, and they assume that everyone is defined by this kind of culture.
This is the position of Zionism, Masri observes, assuming that Russian Jews, Ethiopian
Jews and Chilean Jews, for example, all share the same culture, when in reality one could
say that each group enjoys its own culture. He argues that, like the nationalists, liberalnationalists aspire to the ideal of a people based on universal citizenship where all
members are equal. At the same time they believe in equal rights for ethnic national
belonging and when the two come into conflict, the liberal values give way.
Masri’s fifth category is that of the classical liberal. The starting point of this position is
that ‘states have no value in themselves; their value hinges on them being ‘good homes for
their inhabitants’, 40 and it has been applied to the context of Israel by Joseph Raz and
Ronald Dworkin. 41 Masri illustrates how these writers criticize the nationalist ethnic
division between Jewish and non-Jewish; there should be no second-class citizenship, nor
tolerated minority status. The people encompass all citizens, who should be treated with
equal respect and concern, which is not the case in Israel. 42 Raz asserts that the ethnic
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definition ‘cultivates racism, hatred, and the inability of part of their population to regard
themselves as equal citizens in their homeland’. 43 Raz comments that it is inevitable that
universal values take local forms when they are implemented locally. 44 Classic liberals
also do not accept the self-determination argument.
Finally, Masri presents the critical approach, which includes non-Zionist and anti-Zionist
critics of the Jewish and democratic definition. Their starting point, he claims, is that the
Jewish and democratic definition is contradictory and structurally flawed. Instead of trying
to justify the contradiction, they emphasise historical narratives, the sociological reality
and the impact of the definition as experienced by the inhabitants of the state, especially
the Palestinians. Masri cites Azmi Bishara to highlight that the state is defined as a Jewish
state as a result of the consensus in the Zionist movement; the state was created to serve a
function, which was to absorb Zionist immigration. He cites Nadim Rouhana to claim that
‘Zionism, and not citizenship, is the container of the Jewish democracy, and at the same
time it is a barrier for its development. For in moments of crisis, it does not go beyond
being a democracy within the tribe’. 45 For Masri, two other factors feature in these
critiques: the first is ‘situational discrimination’ (discrimination in specific policies or
geographical areas), which makes equality impossible because it allows for discrimination
against the Palestinian citizens; and the second, which is settler-colonialism. In summary,
most of the writers in this category find the definition to be an irreconcilable contradiction.
They point out the dominance of the ethnic/religious element over democracy. Masri
argues that the pervasiveness of settler culture is clear among Israeli Jewish society, and is
clear in the deeply rooted values that emphasise security, military service, the collective
interests of the group and a constant feeling of threat.
The dynamics of exclusionary demographics: the Citizenship Law (1952) and the Law
of Return (1950)
As has been shown by the different approaches outlined above, apart from the ultranationalist approach, the way that the Israeli State is explained and justified as Jewish and
democratic is through the distinction between the self-determination of the ethnoJoseph Raz, ‘Commentary: Against the Idea of a Jewish State’, in eds. Michael Walzer, Menachem
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nationalist/religious group and the collective of citizens or the people. This is justified as
long as there is a Jewish majority and what appears to be discrimination is argued as either
not discrimination at all, or justified discrimination. The three authorities in the State of
Israel (legislative, executive and judicial) appear to reflect this position. This will be
briefly demonstrated by looking at the two problematic areas of the ‘democratic’ process in
practice: that of demographics and the law in operation.
Masri elucidates that citizenship and immigration laws and policies play an important role
in the constitutional order, as they affect the demographic composition of the people. He
assesses these in the historical and political context of the State of Israel and looks at the
impact on the population. Highlighting the relationship between settler-colonialism and
constitutional law, he illustrates how settler-colonialism contributes to shaping the law in
this area, demonstrating how law was part of this process of replacing the indigenous
society. Citing Gershon Shafir, he explains how the term ‘demographic interest’ 46 has been
coined to describe the population policies devised by the Zionist movement even before
the creation of Israel. The Supreme Court has stated on a number of occasions that a
Jewish state must have, and maintain, a Jewish majority. 47 He contends that promoting a
Jewish majority is a normative precept; any Palestinian is presented as the Arab
demographic threat. The result is a number of laws and policies that offer a measure of
partial inclusion through citizenship, but which dilute this inclusion with an emphatic
emphasis on and pursuit of the idea of creating and preserving a Jewish majority. Masri
asserts:
The 1948–49 war that led to the creation of the state was a turning point. The
Yishuv turned from an organised pre-state Jewish community into a state. This
transformation was accompanied by another one: the change from the logic of the
‘Zionist revolution’ (understood as a rupture in the legal and political system) to the
logic of statehood. As Raef Zreik observes, ‘a victorious revolution inevitably
ceases to be a revolution, transforming itself into state institutions’. In this sense,
the violence of the battlefield gives way to the violence of the law. 48
There are two significant laws in operation here: the Citizenship Law (1952) and the Law
of Return (1950). For Masri, the Citizenship Law is ‘essentially another manifestation of
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the oscillation between the state/universalism/inclusiveness and ethnic/revolution/
particularism’. 49 What follows are two examples of how this law is in operation.
Citing a study by Uzi Benziman and Atalla Mansour, Masri explains how under this law,
all Jews are automatically granted citizenship, but non-Jews, mainly Palestinians, are
regulated through section 3 of the law, relating to citizenship by residence in Israel. Under
this section they had to be residents of the country on the day the law came into force.
Masri puts forward the case that the law thus essentially deprived all Palestinian refugees
of the right of citizenship. The second category, that they had to prove residence after
1948, excluded many Palestinians who could not meet the criteria. They had to naturalise
in order to acquire citizenship in their own country. 50 This group also lost most of their
property because the government transferred the property of absentees to a government
agency. Even though the law was amended in 1980 to grant citizenship to most of the
residents who had been formally excluded, the law blocked the return of the refugees.
The second example cited by Masri is the policy of Family Unification and Revocation of
Citizenship. For the latter, Masri claims, the trend has been that only Palestinian citizens
have lost their citizenship on the grounds of ‘breach of loyalty’, 51 terrorism or visits to
enemy states. The former, Family Reunification, Masri explains, is one of the main
channels for acquiring citizenship for non-Jews. He elucidates that this is very important
for the Palestinian citizens in Israel as the number of marriages between Palestinians who
are Israeli citizens and Palestinians from the Occupied Palestinian Territory (OPT) is high.
Effectively, Palestinians on both sides of the Green Line belong to the same
national/cultural group, and in many cases belong to the same extended family. After a
suicide bombing in a restaurant in 2003, where the perpetrator had obtained resident status
in Israel after going through a family reunification process, the Knesset enacted the
Citizenship and Entry to Israel Law (Temporary Order) 2003. 52 Masri contends that this
law effectively introduced an almost absolute prohibition on family reunification between
Israeli citizens and spouses who are residents of the OPT. The law has been constantly
renewed with some amendments. He draws attention to the fact that because of its
discriminatory nature and its impact on the rights to family life, the Citizenship and Entry
Masri, Dynamics, 86.
Uzi Benziman and Atalla Mansour: “Subtenants.” (Keter Publishing House, 1992) 128 (Hebrew).
51
Masri, Dynamics, 96. Quoted in (fn.53) , 87, Masri Dynamics
52
Masri Dynamics, 89. In (fn. 61), Masri writes: The discussion of the Citizenship and Entry to Israel Law
(Temporary Order) 2003 draws on a more detailed article on the topic. For a more elaborate discussion, see
Mazen Masri, “Love Suspended: Demography, Comparative Law, and Palestinian Couples in the Israeli
Supreme Court”, (2013) 22(3) Social and Legal Studies, 309.
49
50

250

to Israel Law was criticised twice by the United Nations Human Rights Committee, and
twice by the United Nations Committee on the Elimination of Racial Discrimination. 53
The law was also challenged twice before the Supreme Court in Israel. Citing the case of
Adalah v Minister of Interior (2006), Masri revealed that in the first challenge, six out of
the eleven judges found that the law violated the right to family life. 54 There are echoes
here of Mustafa Y’s case and the significance of liberal and conservative judges. In the
second challenge he cites, in a split decision of six to five, the Supreme Court upheld the
constitutionality of the amended law. The majority also decided that there was no violation
of the right to equality in this case. 55 Even though the majority acknowledged that the law
affects almost solely Palestinian citizens and not Jewish citizens, they concluded that this
did not infringe on equality since in this case the distinction between the two groups is
based on the fact that those affected citizens decided to marry what the judges called
‘enemy subjects’. 56 Such a distinction was viewed as a legitimate distinction based on
security considerations. The application of these laws can be seen as an illustration of the
way democracy is used as a tool of exclusionary constitutionalism.
Masri draws attention to the Law of Return as being another cornerstone of immigration
policy, reflecting the establishment and continuous regeneration of the settler nation as the
people. He cites Stamka v the Minister of Interior (1999) to illustrate how the Supreme
Court has emphasised the importance and significance of the law many times. 57 In such
cases, the nationalist aspect of the Law of Return is consistently emphasised. Masri
highlights that given the anomalies the Law of Return creates, it has been the subject of
intense debates featuring a range of criticisms and justifications. He presents the case that
demographic factors are also at play in zoning and land policy, where the goal is usually to
reduce the concentration of Palestinians in certain areas and to avoid the creation of
contiguous Palestinian population centres. He claims this is usually done through the
policy known as ‘judaisation’ 58 and that this is still the official policy today, though it was
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renamed ‘development’. 59 This policy of so-called development is also supported by what
is taking place in the West Bank, as will be illustrated in the next section.
In summary, Mazri has interrogated the three dynamics that diminish the universality of
the citizenship it grants. He calls these the dynamics of exclusion. The first is the
connection between the Citizenship Law and the Law of Return, the second is the use of
restrictive criteria for Palestinians compared to automatic citizenship for Jews, and the
third is making the loss of citizenship easier for Palestinian citizens and blocking any
attempts to regain it. All of these exclusionary measures, though framed in neutral
language, either apply to Palestinians only or disproportionately target Palestinians. Masri
argues that given the centrality of the people, and given the embeddedness of the Jewish
and democratic definition in the constitutional order, his findings have serious implications
for democracy and the extent to which Israel can truly be seen as a democracy. He also
claims there is a lot of value in approaching Israel and the OPT as part of the same unit for
the purpose of conducting legal research. He argues that the separation in many cases is
mostly artificial since practically, it is one territorial unit governed by a legal system and
based on the differential allocation of rights. But the aim of his book is to form an
intervention in a specific set of debates related to Israeli constitutional law. 60
As shown in Mazri’s discussion on demographics, and in the previous chapter in the case
of Mustafa Y, interpretation of legal texts is one of the most important functions of the
judiciary; the process of interpretation gives meaning to the text. Masri argues that in this
context the potential exists for the definition to affect legislation in a manner that promotes
the Jewish character of the state (and its components) even if it is not mentioned in the
text. The following two examples are particularly relevant to the situation of Jabal al-Baba.
The first is the General Security Service Law 2002, which regulates the work of the secret
service (the GSS, or SHABAK). Citing information from Adalah, a Legal Centre for Arab
Minority Rights in Israel, according to section 7(a) of the Law the GSS is in charge of
protecting ‘state security and the order and institutions of the democratic regime against
threats of terrorism, sabotage, subversion, espionage and disclosure of State secrets, and
the Service shall also act to safeguard and promote other State interests vital for national
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State security’. 61 The GSS and the Attorney General interpret this provision to include
protection against attempts (including peaceful attempts) to change the Jewish or
democratic character of the state. Such attempts are seen as ‘subversive’ 62 and justify
taking surveillance and enforcement measures against the perpetrators. Masri concludes,
therefore, that any attempt to challenge the law within the State of Israel, however
democratic, can be interpreted as subversive and silenced.
The second example of the use of the term ‘Jewish democracy’ is the case of the
Palestinian Bedouins in the Naqab (Negev), whose special rights and customs relating to
land rights were guaranteed by the British Mandate authorities but eschewed by the Israeli
courts. 63 Citing Ahmad Amara and Zinaida Miller, Masri describes how they were evicted
from their land in order to make way for re-afforestation of the area. In one case, Justice
Rubinstein went to great lengths to justify afforestation as an essential state need,
extensively citing the Bible and Hebrew popular culture. 64
Similarly, in other land-related cases, the Court refused to apply the interpretive approach
which normally applied to statutes enacted before the adoption of Basic Law: Human
Dignity and Freedom. Mazri argues that such approaches demonstrate how settlercolonialism is present in the process of legal interpretation. Ironically, the limitation
clauses, which prioritize the Jewish character of the state, are modelled after the Canadian
Charter of Rights and Freedoms and the European Convention on Human Rights. 65 In
effect, however, they counteract any attempt to challenge the Basic Law: Freedom of
Occupation.
As demonstrated above, the definition of Israel as a Jewish and democratic state ensures
that whatever rights the Palestinian citizens have to influence the system, are, to a large
extent, neutralised. Masri concludes:
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The outcome is that the power to establish, shape and influence the constitutional
order is concentrated exclusively in the hands of Jewish citizens, despite the formal
citizenship that the Palestinian citizens hold, and the civil and political rights that
the state formally grants. In essence, the Palestinian citizens do not partake in the
sovereignty or constituent power that the People exercise. In this sense they are
excluded from the People. 66
Returning to chapter one and the context of Benjamin’s dialectic of violence, and
following the political theorist Carl Schmitt’s definition that ‘sovereign is he who decides
on the state of exception’, 67 Agamben posited the paradox that the sovereign is both
outside and inside the juridical order, as it has the monopoly over the decision about the
suspension of the law. Judith Butler also contends that the use of the power of sovereignty
is a ploy by the powers that be. Certainly the Sovereign State of Israel illustrates these
positions in the operation of the law. All law is situational law, which includes the situation
of suspension of the rule. As explained in chapter two, Agamben proposes that this
situation cannot be defined as a situation of fact or a situation of right, but that it
establishes a paradoxical threshold of indistinction between the two, and as such is
‘essentially unlocalizable’. 68 He claims it is this zone of indistinction that produces Bare
Life. We will now consider the zone of indistinction and the violence of the operation of
law in the context of the West Bank.
Occupation Law and the West Bank
Given the similarities between Israeli policies in Israel within the 1967 borders and Israeli
policies in the occupied West Bank, some of the insights and approaches discussed above
will be useful in assessing and understanding the role and the function of law in the
occupation regime. Masri argues that it is helpful in advancing our understanding about the
intimate relationship between law and settler-colonialism and how law is used by a number
of actors in order to reproduce and intensify settler-colonialism. 69
Since 1967 and the Six Days War, Israel has been the belligerent occupying power in the
OPT, and the UN now recognises that occupation of these territories has become a colonial
enterprise which implements a system of apartheid. 70 There are challenges to this
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interpretation 71 but as outlined above, the focus of the interventions is from the Palestinian
perspective. Belligerent occupation in itself is not an unlawful situation: it is accepted as a
possible consequence of armed conflict. At the same time, under the law of armed conflict
(also known as international humanitarian law) occupation is only intended to be a
temporary state of affairs. However, the occupation in the West Bank is currently
indeterminate. The cause lawyer Nouria Erekat clarifies that Israel does not believe it
occupies Palestine ergo it does not believe that it is subject to occupation law. She also
presents the case that Oslo does not actually mention a Palestinian state; it was just a
power agreement with the PLO. 72
Operation of the law in the West Bank
Jabal al-Baba is situated close to East Jerusalem and a brief overview of the way the Israeli
authorities approach the legal status of East Jerusalem Palestinians, who are not Israeli
citizens, provides an example of how the logic of elimination operates through law. Shortly
after the occupation of East Jerusalem in June 1967, as in 1948, a census was conducted. 73
All who were present and counted were given resident status according to the Entry to
Israel Law 1952. This essentially made their legal status that of immigrants, even though
some families could trace their roots in Jerusalem back to the Islamic conquest of 637 AD.
Their legal status was, therefore, precarious and vulnerable. As described in the previous
section, resident status can be revoked if the resident spends too long outside of Israel or
acquires foreign citizenship. Also it can be revoked for what is considered ‘breach of
loyalty’ or other security grounds. 74 Absentee Property Law was also applied to East
Jerusalem, and all of those who were not physically present in 1967 lost their property. 75
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The natural result of this policy was massive confiscation of Palestinian-owned land and
the construction of Jewish-only settlements. 76
The Al Quds Human Rights Clinic published a report, The Forced Displacement of
Bedouin Communities in The Jerusalem Periphery (Winter 2016), 77 and the following is a
summary of the report, which provides a specific Palestinian perspective/narrative. In
1995, the Israeli-Palestinian Interim Agreement on the West Bank and the Gaza Strip (the
Oslo II accord) divided the West Bank, not including East Jerusalem, into Areas A, B,

and C. 78 Today, the Palestinian Authority (PA) governs Area A, comprised of major
cities within the West Bank, in terms of both civil affairs and security control. Area B falls

under Palestinian Authority jurisdiction for civil issues but remains under Israeli security
control. However, Oslo II placed Area C, which encompasses 60% of the West Bank,

under full Israeli control for both civil and security affairs. Although Oslo II envisioned
that the Palestinians would eventually regain jurisdiction over Area C, this transition never
occurred and today Area C remains under Israeli military and civil control. Though Area C
is often considered an ‘unpopulated’ region, the jurisdiction is home to approximately
150,000 Palestinians, including most Bedouin tribes in the OPT, and contains the major
land reserves for potential Palestinian development. 79
Due to the fact that Israel occupied the West Bank, it is subject to UN International
Occupation Law. As 60% of the OPT is under full Israeli control for both civil and security
affairs, however, this has in effect allowed Israel to continue to extend the logic of
elimination through law as outlined above. The Al Quds report clarifies that:
The Israel Civil Administration (ICA) which controls Area C has limited
Palestinian construction and development by: (1) altering laws in the West Bank to
prioritize Israeli land use needs and to exclude Palestinians from the planning
committees; (2) refusing to grant building permits to Palestinians; and (3)
demolishing buildings that lack “legal” permission. In contrast, the ICA allows for
expansive building of Israeli settlements, contrary to international law. There is
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little recourse available to Palestinians through administrative remedies or through
the Israeli High Court of Justice. Additionally, the ICA in Area C fails to provide
the majority of Palestinians with basic civil services, such as access to water,
electricity, and sewage, causing significant hardships for Palestinian
communities. 80
As an example of altering laws the Al Quds Report cites the 1971 Order Concerning
Towns, Villages, and Buildings Planning Law (Order 418) 81. This modified an existing
1966 Jordanian Law, placing all planning power within a single institution, the High
Planning Committee (HPC), which was comprised solely of Israeli officials. Due to this
change no workable appeal mechanism exists. 82 Bimkom is an Israeli NGO that promotes
human rights in spatial planning and housing zoning in Israel and Area C. It finds this
trend an indication that senior Israeli officials believe Area C should be reserved for Israeli
needs and that the Palestinian population’s building and planning needs should be
restricted to Areas A and B. Palestinians who continue to build can be issued a stop work
order, which flags the structure for potential demolition should the order be ignored.
Bimkom present the case that due to the structure and interpretation of land laws in Area
C, Palestinians are plagued by legal issues and threats to their property. Furthermore, there
is little recourse available to Palestinians through administrative remedies or appeals to the
Israeli High Court of Justice. From the Palestinian perspective, the ICA’s construction,
zoning, planning system and allocation of civil services in Area C support the Israeli
settlement enterprise, while at the same time systematically disadvantaging and displacing
Palestinians.
Bedouin communities and the case study of Jabal al-Baba
Forced displacement and denial of citizenship is relevant to Bedouins, as even though they
are a minority group, they are also forcefully displaced and are challenging the Zionist
policy of land acquisition. Most Bedouins currently residing in the OPT, including the
community of Jabal al-Baba, originally came from the Negev region and were expelled
from Israel during the 1948 war, which they call the Nakba. The occupation of the West
Al-Quds Clinic, 7.
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Bank and Gaza is considered to be the Naksa (setback). Many attempted to relocate to
areas suitable to their traditional way of life, and most Bedouins entering the West Bank
resettled away from the more populated areas. A good portion registered as refugees with
the United Nations Relief and Works Agency (UNRWA) but strayed away from crowded
refugee camps with little access to land or privacy. As a result, the majority of Bedouins in
the OPT reside in Area C, primarily in small concentrations of semi-permanent dwellings.
This pattern is the case with members of the Jahalen tribe, one of the five main Bedouin
tribes now located in the West Bank.
The Jahalen Bedouin community of Jabal al-Baba is located just east of Jerusalem in area
E1, short for East 1, the administrative name given to nearly 3,000 acres of land northeast
of Jerusalem, and west of the settlement of Ma’ale Adumim, seven kilometres from
Jerusalem. Ma’ale Adumim is one of the largest illegal Israeli settlements in the West
Bank. Many who live Ma’ale Adumim work in nearby Jerusalem. Jabal al-Baba is
sometimes called ‘the Pope’s mountain’, as it is located on a plot of land that King Hussein
of Jordan donated to the Vatican. In Arabic, ‘al baba’ is the pope. The village sits on a
combination of private land owned by residents of Al-Eizariya and Israeli-declared state
land. A little over 300 residents live in Jabal al-Baba in three clusters of dwellings,
including some EU-funded caravans.
The Israelis have implemented an E1 settlement plan, with the intention of linking Ma’ale
Adumim with occupied East Jerusalem, and the Bedouin communities in this area stand in
the way of this plan. The E1 settlement plan will effectively divide the north and south
regions of the West Bank, ending any hope for a two-state solution. It is projected to be
completed by 2020. 83 (Figure 72)
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Figure 72: The Bedouin communities East of Jerusalem – a planning survey 84

This is an example of the dynamics of exclusionary constitutionalism. Ma’ale Adumim
was originally an outpost founded in 1975 by 23 families and six singles and the group was
evicted several times. But after Menachim Benin took office in 1977 it was granted official
status as a permanent settlement. Designs were drawn up for it to become a suburban
commuter town for Jerusalem and it achieved city status in 1991. 85 At the same time, in
the late 1990s, approximately 1,050 Palestinian Jahalen Bedouins were forced to move
from land that now forms part of the settlement. This strategy of forced eviction continues
to this day. The construction of the separation barrier effectively cut off access to the area,
leaving only one road into Jabal al-Baba from the adjacent Arab town of Al-Eizariya. This
is the Arabic translation of ‘place of Lazarus’, and is sometimes referred to by its medieval
name of Bethany. The ICA also restricted provision of civil services, forcing Jabal al-Baba
to rely on Al-Eizariya for independent connections from Al-Eizariya for electricity and
water, or else to fill water tanks at exorbitant costs. The Bedouins depend on Al-Eizariya
for their educational and medical needs as well, since Israeli authorities have not allowed
the construction of schools or clinics in Jabal al-Baba. A mobile medical clinic visits the
community once a week. 86
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The ICA argues that their structures exist on state land as declared by Israel and therefore
cannot be included in a building plan. Additionally, Israel does not recognize the
Bedouins’ agreements with Palestinian landowners as sufficient proof of their relationship
to the land, further inhibiting their ability to receive permits. As a result, the ICA has
issued demolition orders for nearly all of the structures in these communities. In Jabal alBaba, the first demolition orders were issued in the 1990s, and the ICA demolished the
first home in March 2014. Between March and May 2014, twelve structures in Jabal alBaba were destroyed, including some EU-funded residential caravans, displacing fifty
people in total. The most recent demolition orders were delivered to Jabal al-Baba on 3rd
August 2015 when ICA representatives, accompanied by Israeli military vehicles, entered
the community in the early morning. They distributed seven demolition orders against the
houses of Jabal al-Baba community members, including three houses that had been
donated by the EU. Bedouins and their representatives have submitted hundreds of
objections to the ICA regarding the pending transfers. 87 The ICA has established a new
community called Al Jahalen West, where other Bedouin settlements have been
transferred. This is located next to the Jerusalem municipal garbage dump. As the largest
waste disposal site in the West Bank, the dump poses an immediate health risk due to the
presence of toxic gasses, causing respiratory problems for residents. 88 In retaliation for the
community’s rejection of forced relocation, the ICA has increased both its threats of
demolitions and actual demolitions.
Using the Bedouin village of Khan-Al-Ahmar as her case study, Alice M Panepinto argues
that the exceptional military nature of the occupation has shifted to a permanent regime of
legalized control overseen by the ordinary civilian court. 89 Her case study demonstrates
that the Israeli Supreme Court (ISC)/High Court of Justice (HCJ) has an even more
ambiguous role in transforming the occupation of Palestine into something more
permanent, less overtly military and more civilized. The courts treat Palestinian land as if it
were Israeli and deal with Bedouins as if they were disposable human beings who can be
moved to make way for settlement expansion and territorial (re)conquest. Her conclusions
were that the Bedouins have been marginalized in the proceedings. Their fate was decided
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in a foreign court, in a foreign language, in a dispute to which they were not directly party.
In Jabal al-Baba, the Bedouins were also unable to attend their court hearings and received
the outcome of the case in a letter from their Israeli human rights lawyer written in
Hebrew, a language they do not speak.
Though the Israeli government contests the classification, the Bedouins meet the definition
of an indigenous people as a result of their historical ties to the land, their unique culture
and their traditions, which are separate from mainstream Palestinian society. Indigenous
groups are protected under International Humanitarian Law (IHL) and International
Human Rights Law (IHRL). Although Israel argues that it is not bound by the Geneva
Convention, the International Court of Justice (ICJ) confirmed the applicability of the
Fourth Geneva Convention in the OPT in 2004. 90 Bedouins fall under the definition of a
‘protected person’, as per Article 4 of the Convention, along with all Palestinians. 91
Several IHL provisions regulate forcible transfer in times of occupation. Most importantly,
Article 49 of the Fourth Geneva Convention prohibits an occupying power from forcibly

transferring civilians of the occupied territory, regardless of the motive. 92 Whether or not a
transfer is ‘forcible’ must be decided on a case-by-case basis. Article 53 of the Fourth
Geneva Convention prohibits the destruction of property unless it is absolutely necessary
in view of military objectives. Paradoxically, the ICA claims that relocating the
communities such as Jabal al-Baba will improve the living conditions of the Bedouins by
connecting them with more sufficient civil services.
The Al-Quds Clinic report claims that the transformation of traditional Bedouin
community structures, their settlement in urban or suburban areas and their general
assimilation to the rest of the Palestinian population do not constitute a limitation of their
indigenous condition. Rather, the emergence of new expressions of identity and
assimilation to the dominant society are common effects experienced by indigenous groups
around the globe. In an interview, the Bedouin leader Atalah Mazar’a spoke about
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community members’ desire to both receive an education and maintain ties to their
traditional lifestyle as Bedouins. He stated that ‘Some members of the community go to
universities, and then afterwards they want to move to the city. But on the other hand, there
are many Bedouins in this community who have received education—one has a master’s
degree and another a PhD—yet still live like Bedouins and refuse to give up this
lifestyle’. 93 This development and assimilation does not affect the classification of
Bedouins as an indigenous group. The argument that they are not originally from these
lands because they come from the Negev is also not considered relevant since their current
location is a direct consequence of an international unlawful transfer carried out by the
State of Israel. Furthermore, Palestinian Bedouins, whether located now in the State of
Israel or in the West Bank, share the same dialect and engage in the same traditions and
activities. Therefore, their status as indigenous cannot depend on their current forced
location.
At the time of writing this thesis, the State of Israel was in occupation of the West Bank
and showing no signs of withdrawing. Some lawyers and academics have argued that the
‘law of occupation’ is ill-fitted to contain such long-standing occupations. Against this
background, observers have become understandably cynical as to the role of international
bodies to scrutinise Israel’s policy. The same cynicism is sometimes directed towards
human rights law. Once seen as a tool to alleviate hardship under occupation, and human
rights discourse is increasingly seen as legitimizing the regime, and even as being
exploited by the dominating power.
At this point it is perhaps necessary to ask the question: how relevant is the law? The cause
lawyer Erekat believes that the law offers a discursive framework, even if it does not
dictate how people behave; in other words, it can be a form of resistance and should not be
dismissed completely. However, in the Israeli Palestinian context, IHL is not a helpful
framework due to the asymmetry of the occupation. Also the efficacy of the ICJ and the
ICC is already limited, as they are comprised of state parties and the US and Israel is not
included. Panepinto concludes in her case study that ‘by recognizing that the law and its
formal proceedings in this context conceal such abusive consequences, we are reminded to
return to politics. 94 Erekat and Panepinto contend that without political context the law has
no meaning. This position is supported by the fact that the Israeli law operates in denial of
93
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the history of the Palestinians and settler colonialism. Aeyel Gross

95

presents the case that

human rights are presented as a hegemonic discourse and therefore are always going to be
inherently indeterminate and infinitely open to manipulation. Nicola Perugini and Neve
Gordon 96 investigate how settlers are now turning to human rights law to justify their
occupation of the West Bank by presenting the Palestinian Bedouin as the invader. The
settlers claim that anti-Zionist organizations are robbing them of the land of Israel. The
lawyer Emilio Dabed argues that the PA uses the law to legitimize and normalize the
violent suppression of its own people. 97 On 6th February 2017, the Israeli Knesset passed a
law that would legalize the expropriation of privately owned Palestinian land, and it also
passed second and third readings of the Regularization Bill, the aim of which is to legalize
retroactively some 55 Jewish settler outposts scattered around the occupied West Bank. 98
According to Erekat, even though it can be demonstrated on one level that the justice of the
law is a fiction, a veneer for brute power and force, at the same time it has the potential to
offer a competing normative ideal:
In this way we should be paying attention to the law, even if it is being repressive it
can also be a site of resistance. And at all times the asymmetry we see in law is
inherent in all other fields, whether politics, military, media, even grass roots work
on some levels. So I wouldn’t dismiss it completely because of its inherent
asymmetry...
The law should be zero fidelity because its meaning is indeterminate, the meaning
and the substance and the claims it can make reflect a balance of power and
violence that can be used to affirm that particular understanding.
What is going to give law its language and substance is the balance of power, is the
politics, is some sort of coercive pressure. We think of violence as kinetic violence,
but violence is some sort of coercive pressure, when Palestinians wage a mass

Aeyel Gross, The Writing on the Wall; Rethinking the International Law of Occupation (Cambridge
Universtiy Press, 2017).
96
Nicola Perugini and Neve Gordon, The Human Right to Dominate (Oxford: Oxford Universtiy Press,
2015).
97
Emilio Dabed to The Nakba Files, 2016, accessed 14th march 2020,
http://nakbafiles.org/2016/12/16/how-the-palestinian-judiciary-brings-the-pas-violence-into-the-law/ .
98
Ian Fisher, "Israel Passes Provocative Law to Retroactively Legalize Settlements," The New York Times
6th Feb 2017., accessed 14th March 2020, https://www.nytimes.com/2017/02/06/world/middleeast/israelsettlement-law-palestinians-west-bank.html
At the time of editing this thesis, USA President Donald Trump has officially launched a Middle East Plan in
which he recognises Jerusalem as being the capital of Israel, Israeli sovereignty over the occupied Golan
Heights, and the vast majority of Israeli settlements on occupied Palestinian territory as part of the country.
Sufian Taha in Jerusalem Oliver Holmes in Ramallah, Hazem Balousha in Gaza and Chris McGreal, "Trump
Unveils Middle East Peace Plan with No Palestinian Support," The Guardian 28th January 2020., accessed
14th March 2020, https://www.theguardian.com/world/2020/jan/28/donald-trump-middle-east-peace-planisrael-netanyahu-palestinians.
95

263

uprising, that is coercive pressure. As long as there is a politics guiding this
framework, the law could be used to benefit that outcome. 99
Politics certainly appears to be guiding the Boycott Divestment and Sanctions movement
(BDS), a movement that calls for various forms of boycott against Israel until it meets its
obligations under international law. According to Erekat, the effectiveness of the BDS is
not the point. She sees it as part of the momentum of creating a new narrative, not a
political or cultural narrative, but one that happens in popular culture: in images, film, in
new schools and even in meta-visions such as the dignity strike of the Palestinian
prisoners. 100 Edward Said frames this in the following way:
… in a situation like that of the Palestinians and Israelis, hardly anyone can be
expected to drop the quest for national identity and go straight to a historytranscending universal rationalism. Each of the two communities, misled though
both may be, is interested in its origins, its history of suffering, its need to
survive. 101
I will now use the context of all of the above to consider in what way the Live Art
interventions created for this research succeeded in opening up a space for a new narrative
to emerge.
Procedure 2: Developing the case of Jabal al-Baba
The ten-day residency took place from 7th to the 16th May 2016. Prior to this period,
arrangements had been made from the UK to showcase the collaboration with the Bedouin
community at two Palestinian universities in Ramallah. Palestinian students studying to be
English translators at these universities were invited to assist during the residency as
practical field experience for their university course. As a result, the University of Brighton
and British Council funded the residency as part of an International University Partnership
Scheme. Fidaa also invited Annet Hennemann from Italy, founder of ‘Theatre
Reportage’, 102 and a group of puppeteers from the UK, to create performances from stories
collected from the Bedouin community. I invited a photographer and filmmaker from the
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UK to join us and film the residency. As a result, a number of films have been edited from
the substantial amount of film footage that was generated from the residency as a whole.
In the community guest book, I discovered a list of British Parliamentary delegates who
had visited a month before our residency. (Figure 73)

Figure 73: Photo of Jabal al-Baba guest book, May 2016

As well as the weekly mobile health clinic, during this period of 10 days there were visits
from various NGO groups, Palestinian and international activists, and members of the
British Council and Swedish Consulate in Jerusalem. Representatives from Bimkom, the
Israeli NGO referenced above, also visited Atalah to discuss resettlement plans. (Figure
74)
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Figure 74: Bimkom in Jabal al-Baba community tent, 10th May 2016

The first two days of the residency were spent visiting people in their homes and
exchanging personal stories of our lives. This created some conflict within the community
but Atalah argued it was for the greater good of the community. The women in the
residency visited the Bedouin women in their homes. Individual connections and
friendships were forged. Some of the people we met were as interested in our lives as we
were in theirs. As posited above by Gans and Tamir, culture is dynamic and changing.
These visits uncovered a diverse community, combining both the traditional and modern.
We met both young married mothers and young women resisting the tradition of arranged
marriage and aspiring to go to university. We were told a favourite TV program was a
Jordanian soap about Bedouin life. 103 Even though we were sensitive to the ethical issues
surrounding our position as outsiders, the context of our visits generated moments and
situations that felt uncomfortable.
In the first two days we talked to Atalah and his family, including his mother. His family
history and legal status are applicable to the rest of the community as well as other
Bedouin villages in the area also under threat of demolition. Atalah told us that his
grandfather had been forcibly transferred from the Negev in 1948 and had refugee status.
Atalah’s grandfather met his grandmother, also a Bedouin, who was living in this area. The
fact that his grandmother was already living here suggests that the Bedouins lived in this
103
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area before 1948. 104 His family has lived in Jabal al-Baba since this time. Atalah’s sister
married a Palestinian from Al-Eizariya but kept her Bedouin father’s name in order to keep
her refugee status. His sister explained to us that this was to preserve her identity and retain
the protection and aid of the UNRWA.
Due to my intention to create a legal intervention, I was given copies of the legal
documents of the village. These consisted of a bundle of demolition orders dating from
2014-2016. (Figure 75) There was also a court letter dated April 2016 from Israeli solicitor
Schlomo Lekker, who represented the community, with the outcome of their 2016 appeal
to the Israeli Supreme Court. (Figure 76)

Figure 75: Demolition order 18th April 2018 105
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Figure 76: Supreme Court letter to lawyer Schlomo Lekker 6th April 2016 106

There were copies of two open letters, dated 21st September 2014, to the UN and EU.
These were signed by Ata-Allah Mazara on behalf of Bedouin communities in Jerusalem
and Jericho, appealing for international action to stop the forced evictions. (Figure 77)

Figure 77: Open letter to Baroness Catherine Ashton, Vice President of the EU Commission,
21st September 2014 107
106
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I felt a huge burden of responsibility both to safeguard the documents and to create a legal
intervention that would match up to Atalah’s expectations. My first days were spent
walking around the village with my bundle of papers, observing and asking questions, and
I soon came to be regarded as a legal expert visiting from the UK. My intention was to use
these documents to recreate a court hearing. In my process journal I wrote: ‘Every day
eventful, me walking around with legal docs, collecting information, facts, translators,
assistants, rehearsing alone in empty container. Tired, stressed, people having meltdowns,
offending unwittingly, politics, issues of trust.’ I felt like an outsider to the group of
international performers, as well as to the Palestinians. I also felt uncomfortable due to the
fact that I was perceived to be a visiting international lawyer with potential power and
influence. At the same time I used interactions that were activated by this position. There
were echoes of interactions with lawyers and my research visit to the law courts in the UK.
The first thing I had to do was to translate and interpret the legal documentation in my
bundle of papers. On the third day of the residency, a visiting Palestinian lawyer arrived
from Al Quds Human Rights Clinic [AQHRC], Osama al Risheg. The clinic is an
independent unit within Al-Quds University Law School that provides clinical legal
education in human rights to undergraduate students and offers free legal advice to low
income Palestinians. 108 Clinical Legal Education (CLE) is the study of law through real or
simulated casework. Osama al Risheg is their legal advisor, and he was visiting Jabal alBaba with two lawyers from Uzbekistan, who intended to set up a similar human rights
legal clinic in their country. (Figures 78 and 79)

Appendix 4C, Jabal al-Baba, iii) 450.
Al-Quds Human Rights Clinic, "About Aqhrc," https://legalclinic.alquds.edu/en/about-aqhrc/aboutus.html.. This clinic produced the report “Forced Displacement of Bedouin Communities in the Jerusalem
Periphery” [Winter 2016] which was referenced in the previous section of this chapter.
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Figure 78: Palestinian Osama al Risheg explaining the legal situation to visiting Uzbekistan lawyers and the
researcher, 10th May 2016

270

Figure 79: Two visiting Uzbekistan lawyers and the Live Artist listening to Osama al Risheg, 10th May 2016.

Osama informed me that all court hearings were in Hebrew and that translators for
international observers were only arranged for significant cases. In terms of house
demolition, the Civil Administration sends the demolition orders through the IDF and a
military court in Beit El in the West Bank hears the first appeal. If this is rejected, the only
other mechanism is an appeal to the higher court, which takes place on what he called state
land, in other words, not in the Occupied Territories. Osama was able to give insights into
Israeli law in operation. A Palestinian from Jerusalem, he had an Israeli resident permit,
and in his role as legal advisor to the clinic he had attended many court cases. In response
to a question I asked regarding liberal and conservative judges, Osama told me that from
his observations only ‘extreme’ judges stay in the courts, as any judges who release
detainees are transferred to administrative jobs:
Sometimes the Israeli court does something in favour of the Palestinians but not
when it is politics. Unfortunately I am telling you, we are only buying time, nothing
more, the court. The cases are only for buying time.
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He clarified:
Looking outside in the situation in Palestine, you will see it is unfair to say it is
only an occupation, it’s a colonisation, a discriminatory system implemented by an
occupying power, it is not an occupation! So you will see its a discrimination, in
Israel, or in east Jerusalem where the Israeli law is applied, you can gather any
number of people you want, without a permission, in the West Bank, according to
101, the military court law order 101, it says the gathering of 10 persons or more, in
any place, talking about political issues, or an issue that can be understood as a
political issue, this is an illegal meeting, and the army has the right to use their
power, without any determinant to implement this law, and the punishment for
violating this order, can be a detention from one year to ten years, so that’s just one
example, how discrimination can happen.
Prior to the residency, while still in the UK, I had made contact with people working in
Jerusalem for an Israeli Committee Against House Demolition. (ICHAD) 109 I had invited
them to attend the legal interventions I was planning to create in Jabal al-Baba. Fidaa,
however, did not trust the organization, and did not want them to attend. I asked Osama
about ICHAD:
Live Artist: Do you think they are good?
Osama: Yes they are - Jeff Halper, ICHAD, is a very professional organization.
Live Artist: I was thinking of inviting them here but I got the impression they were
not welcome, as they do not know the organization, that’s the sensitivity.
Osama: The problem with the human rights organization, even if they are very
professional in defending human rights, they take into consideration the political
concerns, and they don’t like to get the Israeli government very angry towards
them, for example you can see B’tselem, which is a well known human rights
organization, talking about the human rights violations in Hebron, in the Jordan
Valley, and, and, and, but never talk about refugees, never talk about East
Jerusalem, they don’t even consider East Jerusalem as an occupied territory. So
now we have come to a stage where we consider many of the human rights
organizations are here only to make the face of the occupation beautiful, yes we
have human rights here - [Live Artist interjects: You mean normalization?] - yes
exactly! So that’s why we have an attitude towards Israel organisations, actually,
we do not deal with an organization which do not say we are clearly an anti-Zionist
organization, I know Jeff Halper is, but I don’t know about the whole organization,
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occupation and detailed record the work of ICHAD.
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in B’tselem I know people who are anti-Zionist, but the whole organization is not.
110

This information obtained from Osama in situ was to have an impact on myself as Live
Artist participating in the interventions. He agreed to be my legal translator for two of the
interventions.
Hamudi Dabdub is a Palestinian actor and drama therapist who joined the international
actors for the first few days of the residency. A friend of Fidaa, he told me that he lives in
‘48’, 111 is bilingual and has an Israeli passport. He offered to translate the Arabic and
Hebrew documents for me. (Figure 80)

Figure 80: Still taken from video of Hamudi Dabdub translating the legal documents

The letter written by the lawyer was in Hebrew, dated 6th April 2016 and had been faxed to
the community. Hamudi translated it as follows:
The subject of this letter are buildings that have been built without any planning
permission.
The lawyer, Schlomo Lekker, represents the people.
Paragraph one says Schlomo sent a letter to the Civil Administration to arrange a
meeting to see what to do with people living in area C, because we need to find a

This dialogue as well as the images of Osama al Risheg and the visiting lawyers is taken from video
documentation of this visit.
111
Many Palestinians refer to Israel as ‘48’. There are also Israelis who refuse to recognize Palestine, and
refer to the West Bank with the Biblical names of Judea and Samaria.
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way where we can work together to give permission to the Bedouins to build in this
area, and particularly people living in the area surrounding Jerusalem.
Paragraph two, that the owner of the buildings say we don’t have permission so we
need to find a solution.
Paragraph three, in 2014 the owners of the building received an order from the
supreme court of appeal saying the court would not demolish their houses at this
moment in time. But we can see that we have new buildings from 2015 and 2016
and it is against the laws governing Area C.
The owners have to demolish the buildings, and return the land to how it was
before otherwise we will come and demolish them in 14 days. 112
Hamudi pointed out: ‘but the document does not say that the existing buildings have
permission. The documents appear to say they have rights but it is in fact saying that they
have no rights. Nothing is clear, but a clear answer is not good. It’s best, say, to make it not
clear. So it’s good and not good’.
In summary, the letter explained that as the Bedouins were in area C, an area of military
security, with no documentation proving their land rights or land planning permission, the
Supreme Court of Appeal had decided that buildings built after 2014 should be
immediately demolished. Those built before 2014 were still awaiting a decision. Many of
the ‘buildings’ referred to in the letter were in fact container homes, donated to the
Bedouins by the EU. These are considered quick and easy to assemble dwellings. The
language of these documents is an example of the indeterminate language of the
indeterminate occupation. The Supreme Court postpones demolition, but does not grant
permission to build either.
The bundle of demolition orders in my file was from the ICA and Military Court. The
orders were written in both Arabic and Hebrew. The IDF had come into the village and
placed these demolition orders on the doors of so called ‘illegal buildings’. Some of those
in my file were dated 18th April 2016; in other words, they were only a month old. In our
meeting, Hamudi translated one of these as follows:
Because you are the owner, the one who built on the land on which there is a
building, without permission, and against the law.
112
All the dialogue and the still images are taken from video documentation of this meeting between
myself and Hamudi.
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Then it lists all the laws since 1966.
Then it says, you have to stop building now. The civil administration committee will
investigate and then decide what we are going to do to return the situation to
before. On 18th April the committee will meet at 10 am to make a decision in the
settlement of Bet’El. You have the possibility to attend the meeting and request
permission for building from the community.
If you do have permission as you claim, then you must show it to us.
If you request permission then put it in writing.
If you think you have the right, then put it in writing.
This does not promise you that we will give you permission.
Written by hand been delivered by, err name, date, and a photo has been taken to
prove that it has been delivered.
Hamudi also shared his personal history as a resident, explaining that the Israeli State used
to offer Israeli passports and citizenship but, as a form of resistance, Palestinians would
refuse them. As a result, the Israeli State stopped offering citizenship and people were just
given/offered ID documents. These, Hamudi explained, were precarious, as it was possible
for the Israelis to tear up evidence or even change the date on a document. Hamudi also
believed that the Israelis were ‘Punishing Atalah for his activism in inviting people to see
what is happening. Also to preserve security of the settlement and confiscate as much of
the land they can. Done little by little’.
I was keen to arrange a meeting with the lawyer Schlomo Lekker. Atalah had given me
Schlomo’s phone number and I had left messages on his office phone, but to no avail.
Finally, on 10th May, Atalah rang Schlomo from his own personal cell phone, and I had a
conversation with him on Atalah’s phone. Schlomo told me that he represented his client
Atalah and the state, and that of the hundreds of cases he had dealt with, so far he had been
successful. What he was saying was that he had been successful in achieving a status quo
position on all of his hundreds of cases. The term status quo is often used in law as a policy
of deliberate ambiguity, referring to the status quo rather than formalizing a status. I
praised him for his work and then informed him that I had attended court hearings in the
UK, but assumed it would be more difficult to attend a hearing in Israel. He asked me on
what grounds I was basing this assumption and informed me that I was as free to attend a
court hearing in Israel as you are in the UK! I suddenly felt uncomfortable, and apologised
reframed my question by asking him if it was possible for me to attend a court hearing? He
did not provide me with an answer, but told me instead that the Bedouins had been offered
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alternative sites where they could build, and that I should not look at the situation from
only one perspective. I told him that it was not my intention to do so, and therefore I would
ring him again to invite him to attend the first Live Art court hearing intervention, as I
would appreciate his feedback. He said he would come if he had the time. He did not,
however, attend, and after this call we had no more direct communication.
This whole difficult process of translating and understanding the language of the legal
documents, and the phone call with Schlomo, raised the question of how Palestinians,
refugees, made sense of their rights and the law? Who could they trust to represent them?
I decided to accept my emergent role as outsider international lawyer but struggled with
how I could reenact a court hearing that I had never attended. I asked Sireen Khdairi
Fararjeh, a Palestinian activist from the Jordan Valley who was participating in the
residency, if she could help. Sireen had been imprisoned for her activism, and therefore
had first hand experience of being in court. (Figure 81)

Figure 81: Sireen and Atalah interpreting the legal documents for the Live Artist

Sireen had been arrested in 2013, and she had shared her experience of solitary
confinement and torture by the Israeli authorities in a newspaper interview. 113 Sireen was
eventually released after intervention from the Geneva Centre for Justice (GICJ). 114 She
E A Jamie, "“You Cannot Allow Them to Occupy Your Hope”," accessed 15th March 2020,
https://eyewitnessblogs.com/2018/11/01/you-cannot-allow-them-to-occupy-yourhope/?fbclid=IwAR1V5tMsl3WCrDIenYwGZ28V05LWIforqm2vnRVPy5zoO8OLjRJ5fcNrzps.
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explained that the military court hearings in the West Bank consisted of an Israeli lawyer
representing the Palestinians, an Israeli lawyer representing the Israeli State, and an Israeli
judge. Returning to the court hearing of Jabal al-Baba, she agreed to write a script, taking
information from the legal documents in my bundle. I told her my role would be of an
international observer during the reenacted Live Art court hearings, and Sireen and a
young Palestinian translator student from Birzeit University, Amanda Bahbah, agreed to
act as translators for me. Slowly my intervention had taken form, 115and including Osama, I
now had three Palestinian translators.
It is important to include another context within which the interventions took place, which
also had a significant impact. Despite their position of Bare Life and the demolition orders,
it emerged that the Bedouins were carrying out acts of resistance by erecting EU donated
container homes, even though they knew that the military would confiscate them. Our
group were informed that 12 EU-donated container houses were expected to arrive in flat
packs on lorries in the dark of night and that it was possible this could occur during the
ten-day residency. And they did. On 12th May, three days after our arrival, we were asked
to help demolish the traditional but dilapidated home of one of the families we had visited
during the first two days of the residency. (Figure 82)

Figure 82: Demolition of a house by members of the community, 12th May 2016
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This was to be replaced by the arrival of what was considered to be a more modern
container home. Twelve container houses arrived after midnight in flat packs on lorries and
again we assisted in helping unload them from the lorries. A team of Palestinian workers
then erected them under cover of darkness. (Figures 83 and 84)

Figure 83: EU donated houses arriving as flat packs on trucks, 12th May 2016

Figure 84: Container house being assembled at dawn, 12 May 2016

However, two days later, at 5am on 15th May, the IDF and the PA police arrived and all
twelve were taken down, loaded onto trucks and confiscated. We attempted unsuccessfully
to intervene as international witnesses. (Figure 85)
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Figure 85: Israeli truck leaving Jabal al-Baba with confiscated houses, 15th May 2016

Our supportive actions helped us to gain the trust of the community, but at the same time
uncovered how big an issue trust was, not only towards visiting international outsiders, but
also within the Palestinian community. There were rumours that there was an insider
within the community who had informed the IDF about the arrival of the houses.
In the context described above, five immersive Live Art court hearings took place: three in
Jabal al-Baba and two in the local Palestinian Universities of Al Quds and Birzeit. These
Live Art court hearings will now be described. All the following quotations are from the
film documentation. (See Appendix 5)
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Iteration 1: Jabal al-Baba

Figure 86: Court hearing Jabal al-Baba

As outlined in the previous section, in the court the Israeli lawyer represents both the
Palestinians and the Israeli State and there is also an Israeli judge. Palestinians are
officially allowed to attend these hearings, but due to their restricted movement this is de
facto not possible. Creating a space for the Palestinians to both embody and witness the
legal process that they are usually excluded from did not present a challenge, or to use a
Rancièrian term, a reconfiguration of the dominant oppressive political process. It did,
however, create a potential space for what is not usually seen or heard, in other words a
disruptive politics of aesthetics, which was then articulated and potentially reconfigured
through the Palestinian responses to the intervention.
The English translation of the Arabic text that Sireen created only emerged through the
performance of the interventions. What follows is the most literal translation.
Israeli Lawyer:
 ﻗﺪﻣﺖ ﻟﻠﻤﺤﻜﻤﺔ طﻠﺒﺎ ﺑﻮﻗﻒ إﻧﺬارات اﻟﮭﺪم ﺑﺠﺒﻞ اﻟﺒﺎﺑﺎ وﻗﺪ واﻓﻘﺖ اﻟﻤﺤﻜﻤﮫ اﻟﻌﻠﯿﺎ2014  ﻓﻲ ﻋﺎم: ﻣﺤﺎﻣﻲ ﺷﻠﻮﻣﻮ
 اﺣﺘﺮاﻣﺎ ﻟﺬﻟﻚ اﻟﻘﺮار اطﻠﺐ ﻣﻦ ﺣﻀﺮﺗﻜﻢ اﻟﻤﻮاﻓﻘﮫ ﻋﻠﻲ اﻟﻐﺎء ﻗﺮار اﻟﮭﺪم ﻟﻠﻤﻨﺎزل، وأﺻﺪرت ﻗﺮارا ﻣﺆﻗﺘﺎ ﺑﻮﻗﻒ اﻟﮭﺪم
. اﻟﻤﺪرﺟﺔ ﺑﻤﻠﻒ ھﺬه اﻟﻘﻀﯿﮫ ﻣﺮاﻋﯿﯿﻦ ان ھﺬه اﻟﻌﺎﺋﻼت ﻻ ﯾﻮﺟﺪ ﻟﺪﯾﮭﻢ ﻣﻠﺠﺎ اﺧﺮ ﻟﻠﺴﻜﻦ ﻓﯿﮫ
In 2014 I applied to the court to stop the demolition in Jabal al-Baba.
The High Court took the decision to accept this appeal to stop the demolition of
some of the buildings.
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Therefore we appeal to this court to issue a new order to cancel the demolition
orders on the houses attached in this file, taking into consideration the families
have no where else to go.
Israeli Military Lawyer:
اﻟﻨﯿﺎﺑﺔ اﻟﻌﺴﻜﺮﯾﺔ  :اﻟﻘﺮار اﻟﺼﺎدر ﻣﻦ اﻟﻤﺤﻜﻢ اﻟﻌﻠﯿﺎ ﻛﺎن ﯾﺨﺪم ااﻻﺑﻨﯿﮫ اﻟﺘﻲ ﻛﺎﻧﺖ ﻗﺪ أﻗﯿﻤﺖ ﻗﺐ ﻋﺎم  2014واﻻﺑﻨﯿﺔ ﺑﮭﺬا
اﻟﻤﻠﻒ ﻗﺪ ﺗﻢ ﺑﻨﺎؤھﺎ ﺑﻌﺪ ﻋﺎم  2014ﻛﻤﺎ اﻧﮭﺎ ﺑﺪون ﺗﺮﺧﯿﺺ واﻟﻤﺪاﻓﻊ ﻋﻨﮭﺎ اﻟﻤﺤﺎﻣﻲ ﺷﻠﻮﻣﻮ ﻛﺎن ﻗﺪ ارﺳﻞ رﺳﺎﻟﮫ ﻟﻠﺠﻨﺔ
ﻟﻌﻘﺪ ﺟﻠﺴﺔ ﻣﻊ ﻣﻨﺴﻖ اﻟﻔﻌﺎﻟﯿﺎت ﺑﺎﻟﻀﻔﮫ ﻣﻦ اﺟﻞ ﻣﻨﺎﻗﺸﺔ ﻣﺠﻤﻮﻋﺔ اﻟﻤﻠﻔﺎت اﻟﻤﺘﻌﻠﻘﺔ ﺑﺎﻟﺒﺪو ﺳﻜﺎن ﻣﻨﺎطﻖ ﺟﯿﻢ ﺑﺎﻟﻀﻔﮫ
وﻟﻠﻮﺻﻮل ﻟﺼﯿﻐﮫ ﻣﺘﻌﺎرف ﻋﻠﯿﮭﺎ ﻟﻼﺑﻨﯿﺔ اﻟﻤﺘﻌﻠﻘﮫ ﺑﺎﻟﺒﺪو وﺑﺎﻷﺧﺺ اﻟﺒﺪو اﻟﺴﺎﻛﻨﯿﻦ ﺣﻮل اﻟﻘﺪس .وﻟﻢ ﺗﻌﻘﺪ اﻟﺠﻠﺴﮫ ﺣﺘﻰ
اﻻن  .ﻟﺬﻟﻚ أطﺎﻟﺐ اﻟﻤﺤﻜﻤﮫ ﺑﺈﺻﺪار ﻗﺮار ﺑﺈﯾﻘﺎف اﻟﺒﻨﺎء وھﺪم ﻣﺎ ﺗﻢ ﺑﻨﺎؤه وذﻟﻚ ﻣﻦ اﺟﻞ ﺣﻤﺎﯾﺔ اﻣﻦ ﻣﻮاطﻨﯿﻦ دوﻟﺔ
إﺳﺮاﺋﯿﻞ ﻓﺘﺠﻤﻊ ﺟﺒﻞ اﻟﺒﺎﺑﺎ ﯾﮭﺪد اﻣﻦ ﻣﻮاطﻨﯿﻨﺎ ﻟﻤﻌﺎﻟﻲ ادوﻣﯿﻢ واﻟﻘﺪس
The court decisions you are talking about were for houses built before 2014.
They were built without permits.
The solicitor Schlomo Lekker sent a letter to the organizers of new building in the
West Bank, the Israeli Civic Authority, to find a solution to this situation.
This meeting never took place.
For this reason, I ask the court here today to make the decision to stop the building
and destroy all houses built before 2014. This is to preserve the security of our
Israeli citizens, especially the citizens who live in Ma’ale Adumim settlement and
Jerusalem.
Israeli Judge:
اﻟﻠﺠﻨﺔ رﻗﻢ 16/21
اﻻدارة اﻟﻤﺪﻧﯿﺔ ﯾﮭﻮدا واﻟﺴﺎﻣﺮا
اﻟﻠﺠﻨﺔ اﻟﻔﺮﻋﯿﺔ ﻟﻠﺘﻔﺘﯿﺶ
رﻗﻢ اﻟﻤﻠﻒ253716 :

اﺻﺤﺎب اﻟﻤﻠﻒ ﯾﺪاﻓﻊ ﻋﻨﮭﻢ اﻟﻤﺤﺎﻣﻲ ﺷﻠﻮﻣﻮ ﻟﯿﻜﺮ
اﻟﻘﺮﯾﺔ :اﻟﺨﺎن اﻻﺣﻤﺮ راس ﻋﺎزارﯾﺔ  /ﻋﻮﺗﯿﻒ
اﻟﻤﻮﺟﻮدﯾﻦ ﺑﺎﻟﻤﺤﻜﻤﮫ ھﻢ  :آﻓﻲ رﺑﺎﻧﻲ اﻟﻤﺴﺆول ﻋﻦ اﻟﺒﻨﯿﻨﮫ اﻟﺘﺤﺘﯿﺔ واﻟﻀﺎﺑﻂ ﻓﻲ اﻻﺣﺘﯿﺎط ﺷﯿﻠﻲ ﻧﺎﺣﻮم واﻟﺴﯿﺪة ﻓﺎﻧﻲ ﻛﻮھﯿﻢ ﻣﻦ
اﻟﺘﺨﻄﯿﻂ .واﻟﺴﯿﺪه ﻋﻨﺎت ازوﻻﯾﻢ ﻣﻦ اﻟﺘﻔﺘﯿﺶ و ﺳﻠﺘﺎ ﺗﻘﻮم ﺑﺄﻋﻤﺎل اﻟﻄﺒﺎﻋﮫ.
اﻟﻘﺮار :اﻷﺑﻨﯿﺔ اﻟﻤﺘﻌﻠﻘﺔ ﺑﮭﺬا اﻟﻤﻠﻒ ﺑﺪون ﺗﺮﺧﯿﺺ واﻟﻤﺪاﻓﻊ ﻋﻨﮭﺎ اﻟﻤﺤﺎﻣﻲ ﺷﻠﻮﻣﻮ ﻛﺎن ﻗﺪ ارﺳﻞ رﺳﺎﻟﮫ ﻟﻠﺠﻨﺔ ﻟﻌﻘﺪ ﺟﻠﺴﺔ ﻣﻊ ﻣﻨﺴﻖ
اﻟﻔﻌﺎﻟﯿﺎت ﺑﺎﻟﻀﻔﮫ ﻣﻦ اﺟﻞ ﻣﻨﺎﻗﺸﺔ ﻣﺠﻤﻮﻋﺔ اﻟﻤﻠﻔﺎت اﻟﻤﺘﻌﻠﻘﺔ ﺑﺎﻟﺒﺪو ﺳﻜﺎن ﻣﻨﺎطﻖ ﺟﯿﻢ ﺑﺎﻟﻀﻔﮫ وﻟﻠﻮﺻﻮل ﻟﺼﯿﻐﮫ ﻣﺘﻌﺎرف ﻋﻠﯿﮭﺎ
ﻟﻼﺑﻨﯿﺔ اﻟﻤﺘﻌﻠﻘﮫ ﺑﺎﻟﺒﺪو وﺑﺎﻷﺧﺺ اﻟﺒﺪو اﻟﺴﺎﻛﻨﯿﻦ ﺣﻮل اﻟﻘﺪس .
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 ﻗﺪم اﻟﻤﺤﺎﻣﻲ ﺷﻠﻮﻣﻮ طﻠﺒﺎ ﻟﻠﻤﺤﻜﻤﺔ ﺑﻮﻗﻒ ﻗﺮار2014  وﻓﻲ ﻋﺎم،اﻟﻤﺤﺎﻣﻲ ﺷﻠﻮﻣﻮ ﻟﻢ ﯾﺬﻛﺮ أﺑﺪا ﺑﺎن اﺻﺤﺎب اﻟﻤﺒﺎﻧﻲ ﻟﺪﯾﮭﻢ ﺗﺮﺧﯿﺺ
 وﺻﺪر ﻗﺮار ﻣﺆﻗﺖ ﻣﻦ ﻣﺤﻜﻤﺔ )اﻟﻌﺪل اﻟﻌﻠﯿﺎ( وﻣﻦ ﺛﻢ اﺻﺒﺢ ھﻨﺎك ﻣﺒﺎﻧﻲ ﺑﺪون رﺧﺺ وﻟﺬﻟﻚ ﻗﺮرت2014 اﻟﮭﺪم ﻟﻠﻤﺒﺎﻧﻲ اﻟﺘﻲ
 ﯾﻮﻣﺎ وارﺟﺎﻋﮭﺎ ﻟﺴﺎﺑﻖ ﻋﮭﺪھﺎ واﻻ ﺳﯿﺘﻢ اﺗﺨﺎذ اﻹﺟﺮاءات14 اﻟﻤﺤﻜﻤﮫ ﻗﺮار ﻧﮭﺎﺋﯿﺎ ﺑﻮﻗﻒ اﻟﺒﻨﺎء وھﺪم اﻟﻤﺒﺎﻧﻲ ﻣﻦ ﻗﺒﻞ اﻟﺴﻜﺎن ﺧﻼل
اﻟﻤﻨﺎﺳﺒﺔ
اﻻدارة اﻟﻤﺪﻧﯿﺔ
ﻟﺠﻨﺔ اﻟﺘﻔﺘﯿﺶ

Letter dated 6th April 2016,
CIA in the West Bank
File 253716
The buildings that are related to this file are without planning permission, and there
is no account of who built them.
The solicitor Schlomo sent a letter to the committee to convene a meeting with the
person co-ordinating activities in the West Bank, to discuss a list of files that are
related to the Bedouin who are living to the East of the West Bank, especially those
who are living around Jerusalem. Solicitor Schlomo did not mention that the
building owners had building permits.
In 2014 Schlomo submitted a request to the court to stop the decision to demolish
buildings built before 2014. The High Court of Justice issued a temporary order to
freeze the demolition.
Then they were notified that since 2014 building was continuing without permits.
Therefore the higher court today has produced a final decision to freeze all
building, and any buildings built after 2014 have to be demolished. This has to take
place within 14 days, otherwise other measures will be taken.
The first intervention was performed for Atalah and a small audience in Jabal al-Baba.
(Figure 87)
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Figure 87: The international lawyer, embodied by the Live Artist, and Sireen as translator,
setting up the court

It was my intention to set up the court away from the main performance area, on a flat
piece of concrete that had been the foundation of a demolished building. But this was
overruled, as I was told the area I wanted to use was required as a seating area for the
audience. In hindsight, I can see all the interventions would have worked better in a
separate area to the main performance space. They all took place against the backdrop of
the puppet theatre used by the previous performance to my intervention.
The first intervention took place for Atalah and a small invited audience. I began the
intervention by walking onto the performance space as an international observer holding
my bundle of legal documents. Addressing the audience, I explained that I was visiting
from the UK and was concerned that despite the fact that house demolition in the Bedouin
community was against international law, it still took place. I was trying to understand how
this could happen and I had been studying the Israeli legal documents in my possession. I
then requested assistance from the audience to help me re-enact a legal hearing. I asked for
three volunteers to embody the Israeli lawyer representing the Bedouin community, the
Israeli lawyer representing the state, and the Israeli judge. My continual repetition of the
word Israeli was deliberate, in order to highlight the fact that Palestinians are not present at
these hearings. I also informed them that their only task would be to read a short text from
a piece of paper. For this first intervention, two men volunteered to be the Israeli lawyers
and Fidaa, who was also watching, volunteered to embody the judge. With the assistance
of my translator, Sireen, I then instructed them of the court procedure: the judge would
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enter, the lawyers would rise and then sit when the judge sat, the case would be heard and
when the judge left, they would all stand again. (Figure 88)

Figure 88: Live Artist as international lawyer explaining court procedure

The translations for each of the five interventions were subtly different. Sireen was the
translator for the first intervention and her choice of words reflected her personal
experience. Twice in her translation she used the words ‘the other side’. Living in the
Jordan Valley and constantly experiencing harassment from ‘the other side’, there
appeared to be more desperation in her appeal. For example, she concluded the Israeli
lawyer Schlomo Lekker’s appeal to the judge with the translation:
As I respect this decision, I ask from your side to cancel the demolition order to the
houses, which I attached in this file, as I would like your side to also understand the
situation of the people who have no other shelter to stay in if the houses will be
destroyed. (Figure 89)
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Figure 89: Image of law court hearing with Sireen standing on the left hand side
translating Israeli Lawyer Shlomo Lekker’s appeal

Observing the body language in the film footage of the Bedouins participants, there is a lot
of frowning and they appear uncomfortable. Unlike the participants in the UK legal
hearings, who were citizens witnessing Bare Life excluded by the legal process, the
Palestinians were participating in and witnessing their own double exclusion. At the same
time, in this ‘zone of indistinction’, there was a multitude of sounds at the periphery of the
court hearing, including dogs barking, goats bleating and at one point the sound of the
mosque midday prayer blaring from loudspeakers. This can be interpreted as a form or
disruption in the distribution of the sensible of this particular event. In fact, it is relevant to
interject here a story that Osama al Risheg narrated to the visiting Uzbekistan lawyers and
me about the separation between state land and Palestinian land:
One of the mechanisms they used to decided if it is a state land or not state land,
it’s called the rooster law. They were bringing roosters, and putting them in the
middle of the village, and keep them shout, and the way they hear the rooster shout,
they say, ok this is the village land.
After that, it’s state land!
So imagine, they were bringing roosters to Abu Dis, 116 and letting him cooocooo
and saying to the extent we can hear this, this is village land! [He laughs]
After the court hearing ended participants were invited to respond to what they had just
seen and heard. (Figure 90)
116
Abu Dis is a Palestinian village in the Jerusalem Governorate of the Palestinian National Authority
bordering Jerusalem. Since the 1995 Interim Agreement on the West Bank and the Gaza Strip, Abu Dis land
has been mostly part of ‘Area C’, under full Israeli control.
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Figure 90: Sireen and Live Artist as international lawyer listening to audience responding

Again, Sireen’s choice of words, as she translated for Atalah and a second male
participant, was revealing:
The one who put the law is the same as forcing us out of our houses.
The same thing, the one who is destroying and who is slapping us, the one who
could take the decision, [pauses] for our case. How could that be?
She also referred to the way the legal system is just a business:
He mentioned the lawyers, how they are heavy on the backs of the people
here…err… by doing their business, they have to take part of their economics [i.e.
pay the lawyer money] to be sure this lawyer will take care about the cases. [she
pauses]… so it not comes from the heart, not from the beliefs, but from the wealth,
from the job.
The most significant moment of rupture or dissensus in the response to this intervention
revealed that the Bedouins know there will be no justice from the Israeli legal hearing, but
that they are playing the game to prolong the time they can stay there. In other words this
can be interpreted as a form of resistance of Bare Life. (Figure 91)
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Figure 91: Participant responding to the legal hearing

The following is Sireen’s translated summary of what he was saying:
The people who are coming to destroy our houses, you would never think we could
take our justice through them, but for us its just to save more time to stay longer as
much as it could be in the houses which is already ordered to be destroyed, so err
but we think that if there is approaching from the international law, and those
courts on how its working, or we appeal to the international law, and not to go
through the Israeli court, I think, maybe there is, like more justice.
Standing before the Bedouin participants in that moment I felt most uncomfortable. They
were relating and appealing to me as an international lawyer, a representative of the
international community, for justice. Yet I knew this was not forthcoming. That same
night, the twelve EU-donated containers were delivered to the community. In the context
of the interventions, this action by the EU appeared to be what Claire Bishop articulated as
papering over the cracks of structural inequality.
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Iteration 2: Jabal al-Baba, women and children

Figure 92: Intervention 2, audience of Bedouin women

The second intervention took place at 5pm on 14th May 2016 and was for the women and
children of the community. Osama al Risheg arrived from Ramallah to be the translator for
this intervention. The women requested that their faces were not filmed or photographed.
As a result, the film consists of the intervention itself and the sound of audience members’
voices, off camera. As both Arendt and Butler point out the Palestinians, like the Jews, are
an irreconcilable multiplicity of social modes of identification. In this context there are
active struggles around the meaning of gender.
As none of the woman volunteered to embody the roles in the court hearing, Sireen, who
was also watching, volunteered to embody the Israeli judge and Atalah volunteered to be
the Israeli military lawyer. There was an irony in these gestures, as both Sireen and Atalah
had been in court and spent a number of years in prison. I asked a university translator
student, who was also watching, if she would embody Schlomo Lekker, and she agreed.
Unlike the first intervention, the translator Osama and I stood apart from the hearing and
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he translated quietly, just for me. (Figure 93)

Figure 93: Osama and Live Artist standing apart in court hearing 2

Before the legal hearing commenced Osama told me he had never seen so many Bedouin
woman gathered for an event. Looking at the film documentation in retrospect, the way
Osama spoke to me quietly set us apart as external observers and he appeared most of the
time to show signs that he was feeling uncomfortable. After the hearing was over, we
walked to the front of the performance space. Osama was reluctant to ask certain questions
I posed, saying the audience, which her referred to as ‘they’, would not know how to
answer. This had an impact on the discussion part of the intervention. When a woman did
respond to one of my questions, she spoke quietly and at length in Arabic. Osama’s
summary was short:
The Bedouins move around as their way of life, so having to ask for a permit all the
time is impossible. The court is almost asking for the impossible for the Bedouin
way of life.
It is hard from the recorded film footage to hear what she actually said in Arabic, as she
spoke with her back to the film camera. It was certainly longer than Osama’s translation. I
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then requested that he ask them what they thought of the legal hearing and there was a
short exchange of words in Arabic with a different member of the female audience. He
summarized that ‘They say they don’t have faith!’. He often referred to the speakers as ‘the
Bedouins’ and ‘they’. What this particular intervention uncovered were the dynamics
between the Palestinian human rights lawyer from Al Quds and the Palestinian Bedouin
community, whom the lawyer appeared to both represent and perceive as ‘other’.
Iteration 3: Al Quds University

Figure 94: Al Quds University, Ramallah

The third intervention took place in the University of Al Quds, on the Al Birah site in
Ramallah. Fadi Mansour describes Ramallah as a ‘boomtown bubble’ in the West Bank,
where Israelis have invested money in infrastructure. 117
As mentioned above, our visit to the university had been organized prior to the residency.
Our event took place in a theatre and lecture hall and there were other events also taking
place on that day. The 15th May is Nakba day and it appeared that the University was also
marking the occasion. In the theatre a group of Palestinians performed traditional dances
and sang nationalistic songs. Our event followed. For the legal intervention, Osama was
my translator for the court hearing, and Sireen acted as facilitator for the discussion.

Fadi Mansour, “Boomtown in a Bubble: Everyday Life in the Palestinian City of Ramallah,” (SOAS),
(paper presented at the conference Palestine under Occupation: the Legitimation of Violence and the
Violence of Legitimation, School of Politics and International Relations, Queen Mary University of London,
Friday 26 May 2017). Also see: Max Shindler, "Helping the Palestinians Set up Their Own Start-up Nation,"
The Jerusalem Post 19th January 2018.
117
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Being in a large theatre space with the use of microphones was a very different context to
performing in Jabal al-Baba. The court was set on the stage and I introduced myself more
formally as a visiting lawyer from the UK. Osama’s role as translator was also different; he
addressed the audience in a formal and public manner. The assignation of participant’s
roles also changed. When I asked for volunteer Israelis, many hands were raised, and I
chose two men and a woman. They walked confidently onto the stage and without any
instruction took position in front of the three chairs, the woman standing in the middle. The
scene was set for an Israeli female judge and two male Israeli lawyers. I told the first man
he would represent Schlomo, the second the military lawyer, and the woman the judge. She
smiled and nodded her head in approval. She was wearing a camouflage headscarf, which
could be interpreted as a hybrid symbol of resistance. Observing the filmed documentation,
she appeared to totally embody her role. Her body language was one of total authority: she
gesticulated for the lawyers to sit and indicated when they could start presenting their case.
(Figures 95 and 96)

Figure 95: Palestinian embodying the Israeli judge gesticulating ‘you may sit’!
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Figure 96: Palestinian embodying the Israeli judge gesticulating ‘begin’

When she presented her judgement, she addressed the Palestinian representing Schlomo
Lekker personally, by looking at him as she spoke. This was a moment that captured
Rancière’s articulation of reconfiguration as outlined in the thought process of the joiner
(described in chapter two). This is further supported by her contribution to the discussion
as will be outlined later. A trained lawyer, Osama’s live translation used more official legal
language. Schlomo Lekker’s legal appeal was as follows:
Respecting the order to freeze demolition, we ask you to issue another court order
to terminate the demolition order, taking into consideration that these families have
no alternative places to live.
Osama spoke fast, often mumbling, which was similar to the way the lawyers I observed in
the UK courtroom spoke. This was very different to Sireen’s use of words in the first
intervention, which was more of a plea not only to the Israeli judge but to the international
community as well. Osama’s translation of the Palestinian Israeli judge in the camouflage
headdress was equally legalese in tone:
The buildings concerned are built without a permit, and the lawyer Schlomo sent a
submission to the activity co-ordinator in the West Bank to discuss the group of
files related to the Bedouin community, in order for the Bedouins to reach an
agreement for the buildings concerned, and in order to err find a methodology for
the Bedouins to find an alternative for them.
The court has issued a temporary order.
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Therefore the higher court of justice has decided to freeze building and demolish
all buildings built after 2014.
After the court hearing ended, the participants returned to their seats and the following part
of the intervention was handed over to the Palestinians, with Sireen as the facilitator. I
made the decision not to be involved in the discussion and Osama quietly translated for me
what was being said. The following is taken from a visual analysis of the video
documentation and a translated transcript of the discussion.
A man in the front row passionately declared: ‘Is there justice in Israeli courts? No I don’t
think so!’. The woman who was the judge put up her hand to speak, was passed the
microphone and posed the question: (figure 97)

Figure 97: Participant who embodied the judge speaking.

‘People went to court with permits to say they are the owners of the buildings.
Do you think it’s court problem or the solicitor Schlomo’s faith?’
It appeared that she was questioning the lawyer’s position here, in other words exposing
the complicity of Schlomo. If so this could indicate that in her role of the Israeli Judge she
was at the same time critical of the Israeli lawyer and the Israeli hegemonic system that is
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in control of who is allowed to speak, to be seen and to be heard. A woman in a pink
headscarf replied to her question: (Figure 98)

Figure 98: Participant in a pink headscarf speaking

As it’s Israeli court, no justice as the building [of houses] proves it [the land]
belongs to Palestinian.
So it’s the court problem not showing that they had certificates to show they own
the land.
There is no justice in the Israeli court. Ahmed Mansa, er, Mansera,
[the person sitting next to her helps her pronounce the name] is a good example,
killing children who were taken by Israel, who were tortured and killed by Israel.
Suddenly there was a rupture in the room as the violence of the occupation broke through.
She referred to collective cases of violence against children, which is the outcome of the
occupation. The facts of her example, the Ahmed Mansera case, however, are significant
here.
In 2015, thirteen-year-old Ahmed Mansera and his fifteen-year-old cousin Hassan were
implicated in an attack in which two Israelis were stabbed and wounded. Hassan was shot
dead and Ahmed was run over by a car while attempting to flee the scene. Video footage
294

of Ahmed being threatened by Israeli citizens as he lay on the ground bleeding, telling him
to confess to the attacks and die, went viral. Later in court, Ahmed said his cousin
persuaded him to carry out the attack.
The Israeli account was that Hassan was shot dead when he ‘lunged at a soldier with a
knife’ 118 and Ahmed was ‘hit’ 119 by a car while attempting to run away. The Palestinian
account was that Ahmad was an accomplice to the attack, and when he was fleeing the
scene he was deliberately run over by the Israeli driver of the car. 120 The facts of what
really happened may never be fully established, but what is uncontested is that it was a
moment of unleashed destructive violence. Žižek puts forward the case that it is necessary
to resist the fascination with subjective violence, and analyse violence through the lens of
the complex interaction of subjective, objective and symbolic violence, SOS. 121 Citing an
eruption of violence by immigrants in Paris in 2005, Žižek interprets these outbursts as
admissions of impotence. He then reinterprets Walter Benjamin’s concept of divine
violence as an explosion of resentment and ‘an expression of pure drive, of undeadness,
the excess of life which strikes at Bare Life regulated by law.’ 122 Revisiting the
problematic last passage of Benjamin, which refers to divine violence as sovereign
violence, 123 Žižek contends that divine violence is in the domain of sovereignty, because it
is neither an expression of personal pathology, nor a crime, nor a sacred sacrifice. He
concedes an overlap with Agamben’s homo sacer, but for Žižek the divine violence of
Benjamin is both non-sacrificial and expiatory. 124
Referring to Benjamin’s dialectic of violence he claims:
Divine violence belongs to the order of Event. There is no ‘objective’ criteria
enabling us to identify an act of violence as divine, the same act to an external
Raoul Wootliff, "Terrorist Teen ‘Executed by Israel’ Said to Confess to Attack," The Times of Israel
15th October 2015., accessed 15th March 2020, https://www.timesofisrael.com/terrorist-teen-executed-byisrael-:confesses-to-attack/.
119
Ibid.
120
Ylenia Gostoli, "Palestinian Teen Could Face 'Maximum Sentence'," Aljazeera 17th January 2016.,
accessed 15th March 2020, https://www.aljazeera.com/news/2016/01/palestinian-teen-face-maximumsentence-160116194805598.html.
121
Slavov Žižek, Violence: Six Sideways Reflections (London: Profile Books, 2009). 168.
122
Ibid.,168.
123
Benjamin, ‘Critique of Violence’, 300. This is a different interpretation to that of Judith Butler, (see
chapter one), who interprets divine violence as a paradoxical non-violence. Butler supports her claim by
interpreting Benjamin’s divine violence as a force that acts against the coercive force of the legal framework
and as a destruction that is already at work in the presupposition of positive law and, indeed, of life itself.
124
Žižek, Violence: Six Sideways Reflections.,169.
118
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observer is merely an outburst of violence, can be divine for those engaged in it.
There is no big other guaranteeing its divine nature. 125
The different ways in which Israelis and Palestinians perceive such acts of violence can be
interpreted as supporting Žižek’s position. For Palestinians, it is normal to refer to those
who have been killed as ‘martyrs’, whereas Israelis call those they kill ‘terrorists.’ Both
interpret these as acts of divine violence.
The outcome of the court hearing in the Mansera case was that although he did not kill, it
was his intention to kill, and he was sentenced to 12.5 years in prison. In 2016 this was
shortened to nine years. Again following Žižek, this can also be interpreted as a deliberate
strategy of ‘benevolence’ shown towards the oppressed, by a totalitarian state.
After this interjection by the woman in the pink headscarf, a man spoke passionately the
following words: (Figure 99)

Figure 99: My nation

I am as a person thinking about me, and my nation, what can we do as small
number of people? Is there Justice?

125

Ibid., 172.
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Again the concept of a Palestinian ‘nation’, even though it does not legally exist, erupted
from within the intervention. The woman in the pink headscarf took the microphone again,
and replied:
NO, there is none, is it justice to hate Israel in Palestine when in law they continue
killing children and taking over our property? When will there be justice? [Her
voice rises and she sounds very angry, as if she is delivering an impassioned
political speech] …when… when…
They need to hear about our life as Palestinian. We don’t ever think there is any
justice!
It was unclear whether ‘they’ was referring to the Israelis or the international community.
There was a short verbal interaction between the last speaker and Sireen, who had been
facilitating the discussion. She took the microphone from the woman who had just spoken
and handed it to me, where I was standing next to Osama, saying: ‘Could you answer!’.
She appeared upset.
I was at a loss for words as the speech had been in Arabic. So I asked Osama to invite
someone else from the audience to respond. In the last part of the discussion was a staging
of disagreement between Sireen who spoke in Arabic and a man who responded in
English. (Figure 100)

Figure 100: The Bedouin people
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What I want to say is that deep down they don’t know what the law is exactly… we
know who ‘brought the law’ ….and we have to look into this issue… Israeli culture
brought the law, this has to be considered when we look to this issue, I think the
people in Jabal al-Baba, they are people who are not educated, so we have to teach
them many things before we do many things….
At the time, his words sounded discriminatory and Sireen, taking the microphone and
responding to the man in an agitated manner, supported this interpretation. He responded
to her, ‘I wanted to answer about what I said….’, and then continued in Arabic. This was
translated as:
We have to transfer the picture well to outside as we live it. They know what’s earth
they stick to their culture.
Law set by Jews, to people who don’t know what does it entail.
It appeared that he was attempting to clarify what he meant by the words uneducated. He
perceived the Bedouins as being from a different culture and as living from the land
(‘what’s earth’) and therefore not understanding the Israeli law, which he described as
unfair and changing all time.
Both Sireen and this Palestinian reacted angrily to what they perceived as this
misunderstanding of describing the Bedouin people as uneducated. It uncovered prejudices
and possible divisions that existed between Palestinians. Palestinians are those who inhabit
the land and do not identify themselves as ‘Israelis’, even if they are obliged to carry an
Israeli passport. They can be Muslims, Christians, Druze, Bedouins, atheists or Jews, etc.
In this context there was a perceived difference between the nomadic Palestinians and the
sedentary or settled Palestinians. Even though Jabal al-Baba is very close to Ramallah,
many people in the audience had not known of its existence. This ignorance was reflected
in the subsequent intervention as well and was arguably the result of a policy of divide and
rule by the occupying Israeli power.
This dissensus part of the intervention had overrun, so I cut in with: ‘Thank you very
much, what you have said will be useful and I am going to think about what I heard today’.
After the performances had ended and we were getting ready to leave, Fidaa appeared in
panic saying ‘Soldiers are coming’. We rushed back to Jabal al-Baba to discover two army
personnel taking photos of the buildings that had been put up in the night.
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Iteration 4: Birzeit University

Figure 101: Birzeit University.

Birzeit University is located close to Ramallah. We were asked to provide information for
our event so they could create a poster and publicity for the students. When Fidaa saw the
poster, she objected most strongly. The university had placed their logo in the centre, and
placed the British Arts Council and other logos in smaller print at the bottom. They had
also omitted the Arts as Activism title of the residency. As an independent activist, Fidaa
interpreted the poster as both a hijacking of the event and as a form of normalization. After
some heated exchanges, a compromise was reached in which the university agreed to place
their logo at the bottom of the poster with the others, but the politics around Israeli funding
of Palestinian universities was exposed.
The intervention took place in the afternoon on the same day that the IDF had declared
Jabal al-Baba a military zone and confiscated the EU-donated container houses. It followed
the same format as the previous one and also took place within a theatre/lecture hall space.
It had been prearranged that the university student from Birzeit, Amanda, would be the
translator for the legal hearing, and the facilitator of the discussion was a Palestinian who
worked as an interpreter for the UN. There was a smaller audience than there had been at
Al Quds.
Three female university students from the front row volunteered to embody the Israeli
lawyers and Israeli judge. (Figure 102)
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Figure 102: Legal hearing, Birzeit University, 16th May 2016

In the discussion part of this intervention there was disagreement about the resident status
of the Bedouins. A quietly-spoken woman from the British Council, speaking in English,
asserted with authority that: (Figure 103)

Figure 103: Participant from the British Council speaking in English

They have Israeli passports, Jaba al-Baba, Jerusalem yes, they are not like the
West Bank where you can, yanni, [she trails off] - it’s a little bit different, so why
legally you cannot advance like anywhere else because [pause] so they hold Israeli
passports, so they have full rights, one can defend that, no [she speaks more
assertively] one can assume that, no, because this is why , that is where we should
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start, who they are, how long they have been there, and their rights, and then to go
from there, they should really have full rights to live wherever they want to, and not
to be removed so many times.
She had confused the legal position of the Bedouins with the status of the people from East
Jerusalem, which again uncovered the lack of knowledge within the Palestinian
community. An elderly man, also speaking in English, clarified for her that the Bedouins
have refugee status. He also added: (Figure 104)

Figure 104: Participant speaking about the occupation of the Nabq in English

If you want to talk about this case, we have Bedouins in the Nabq area, which are
holding land but they want to demolish the whole area and they want to build
settlements on their own ground in Nabq area, and there are around 40 or 43
villages that are oppressed by the Israeli, they have no authority as villages,
illegalized they say, and they have been, before 1948, on their own ground, and in
the meantime they want to take all these Bedouins and to convert the Nabq area to
Israeli settlements, in that part of the world.
His choice of words reflected the land acquisition of colonisation. In contrast, there
appeared to be an apparent contradiction and inner conflict in the woman’s words. She
began by assuming that holding an Israeli passport granted full rights, and then concluded
that they should really have full rights and not be moved so many times. She appeared to
have faith in the legal process, whereas the man clarified how land was acquired by the
Israeli occupiers, through the legal process.
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The intervention ended with a Palestinian photographer speaking first in Arabic, and then
translating his own words into English for the international members of the audience:
I said my wife in the morning, she said for me, one of the friends, a colleague, she
asked where is your fiancé, she said from Palestine, she said what? Palestine?
Palestine? She said ok, Israel, she said Ah, even Arabs, they are there? Oh my god,
because they didn’t even know its our land - [he gestures as if holding something in
his hands] - they took it in 1948, they didn’t know, so usually a lot of people who
live outside this country, they didn’t know exactly what’s going on from here, at
all!! The media, like the Jew media, the European media, they always just speak
about what happened to the Israelian, but not what’s happened for the Palestinian,
so I mean how to transfer this message [he gestures a transferring movement with
his arm] to… [he is at a loss for words]
This moment is what Butler, citing Diana K. Allan, described as the politics of witness. 126
(See background to the legal case). There was also another rupture, however, which
presented a challenge to the politics of dissensus in this context. This Palestinian
participant is not describing his exclusion, but the fact that the Palestinians don’t exist even
in their exclusion within the law. It is not possible, in the Rancièrian sense, to put two
worlds together, to stage politics, because one world does not exist. The Palestinians have
no place, even within the space of inclusion/exclusion. There is no sense manifested here
of the Palestinians. Their acts of resistance by using the law might prolong the time they
can stay, but in this sense, in this moment ‘they’ do not exist, even in the Western media.
This connects to Katherine Wolfe, (see chapter two) who questions to what extent
improper parts and improper relations, in other words those who have no part, can register
sensibly at all. This is a moment when Rancière’s politics of aesthetics fails. This is despite
the self-delusional equality of ‘our nation’ which one of the Palestinian participants
articulated within the uncertainty of the oppression of the occupation. In Rancière’s
example of the French joiner (see chapter 3) the worker still exists in the world of
domination and exploitation. What this moment of rupture reveals is that the Palestinians
do not. Therefore there is no potential for a reconfiguration to occur. Indeed, the binary
here of seen and not seen ends up maintaining the very status quo. What this moment of
rupture reveals is that there is no potential for a reconfiguration to occur. Indeed, the binary
here of seen and not seen ends up maintaining the very status quo.
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Iteration 5: Jabal al-Baba, public audience

Figure 105: Final iteration

This final intervention took place in Jabal al-Baba at 11am on 17th May. Atalah had invited
many people, including members from different organizations and the Mayor of El’ezeria.
A Palestinian director who ran a theatre group in Ramallah offered to be the translator and
facilitator for the discussion.
That morning I discovered that the girls from the Birzeit performance had not returned
their legal scripts, so I had no Arabic text for the intervention. Despite being completely
busy with setting up a covered stage and preparing for the important guests, Atalah told me
to email the documents to his Facebook messenger and then drove me to an internet café in
El’ezeria, where via his Facebook account I was able to print out new copies. When we
returned to Jabal al-Baba, a convoy of cars was already pulling up. The mayor and other
officials from the PA were arriving for the performance. Also attending were
representatives from Bimkom and the Ecumenical Accompaniment Programme in
Palestine and Israel [EAPPI], 127 a Christian NGO that documents all human rights abuses
in the West Bank. Seeing smartly dressed officials getting out of their large cars, I
suddenly felt concerned about the impact of my intervention, particularly as this was the
day after the IDF had confiscated the houses and threatened us with arrest. Having been
informed by Osama that Palestinians did not fully trust Israeli NGOs, or the operation in
127
Ecumenical Accompaniment Programme in Palestine and Israel (EAPPI), "About Eappi,"
https://eappi.org/en/about. (Accessed 25th March 2020)
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the West Bank of military law 101, which prohibited political gatherings, I found myself
suddenly very worried that my intervention for this particular audience would have
negative implications for Atalah and the rest of the community. I felt paranoid and
paralyzed. I was thinking of cancelling the intervention, and then just before the event
started I solved my dilemma by deciding not to use the legal documents to reenact the
court hearing, but to invite three members of the audience to tell me, as a legal observer,
what they thought about the court process, and why they thought the demolitions were
happening.
We had a large audience of women and children sitting on one side, men on the other.
(Figure 106) Again this reflected divisions within the Bedouin community.

Figure 106: Audience at the final intervention. An EAPPI observer sitting cross-legged on the ground
is taking photos of the event.

After introducing myself as a lawyer from the UK and requesting three Palestinian
members from the audience to explain the situation to me, three men immediately
volunteered to sit on the three chairs that had been placed on the stage. I tried to encourage
a female to volunteer but was unsuccessful. The Arabic translator, Iman Aoun, explained
to them that they should first introduce themselves, and then each would speak in turn. I
followed the same order as if the Israeli lawyers and Israeli judge were speaking. (Figure
107)
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Figure 107: Three self-selected Palestinian participants from the audience. The Palestinian translator is
standing on the left-hand side next to the Live Artist.

The first speaker stood up and addressing the invited audience he began by saying:
‘Welcome everybody’. The intervention had suddenly become a platform for the
community to make political speeches. He spoke in Arabic and this was simultaneously
translated into English. The following is a transcript of the spoken English translations:
First speaker: Hamid Hassan Mazara, [brother of Atalah]
We lived here from before ‘48 and my mother was born not far from this place. We
are used to living in a different way, this is our Bedouin way of living, and we are
happy with that. Problem started in 1978 when Ma’ale Adumim settlement started
to be created. So the first problem with the killing and suffering of the people from
around from the state. Every herder who would go around Ma’ale Adumim, they
would take them and imprison them. And take the cattle away. This happened for
10 years, and then they started to bother the inhabitants themselves. Then they
started to come into the neighbourhood to see how many houses there were, and
then they started to give them notification that they had to leave the house,
evacuations. In the beginning the community didn’t take these orders into
consideration, because they didn’t think it was really happening, and then later
they started to go to lawyers at their own expenses, and the community tried to
resist. Then organizations and charities started to pay the lawyers.
The lawyers helped them to keep the houses in place, but if they got married and
wanted to build new houses, they were not allowed to, and this is what happened
yesterday.
Second speaker: Abu Hamid Ahamin, head of the Abu Nuar community.
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[He stands] What Jabal al-Baba is doing is the same with other communities. The
difference between Jabal, and Abu Nuar is they want to transfer them to a different
area. [Kids watching getting restless!]
Third speaker: Doctor Abu … from Ramallah University
[He remains sitting and speaks in English]
Yes I can summarize in one minute. It’s like Russian politics, because the
government are intending to govern from that region over there [he indicates to
Ma’ale Adumim] to all the regions over there!! [he indicates behind him towards
Jerusalem]
Sitting on the symbolic seats of the legal intervention of the court hearing, it was still
possible to project the Israeli roles onto the Palestinian speakers themselves. The first
(human rights Israeli lawyer representing the Bedouins) gave a history of the ethnic
Bedouins and a first hand account of the harassment and conflict between them and Zionist
settlers; the second (security-concerned Israeli military lawyer) an account of forcible
transfer to a different location; and the third (Israeli judge) articulated the colonial
enterprise of taking over the whole region. I was also reminded of Žižek’s example in
relation to ideology, of people sitting on a ‘whites only’ bench while at the same time
believing that they do not agree with racial discrimination.
It is possible to interpret what took place here by applying Masri’s interpretation of the
way the Israeli pragmatic liberal nationalists use the law, to make the claim that the State
of Israel is both Jewish and democratic. The Basic Law: Human Dignity and Freedom
gives the Bedouin Palestinians the freedom to describe and resist their discrimination. Yet
at the same time, the second Basic Law, Freedom of Occupation, applies the dynamics of
exclusionary constitutionalism to colonise the Palestinian people who live there. That is to
say, the occupying state offers the Bedouins access to human rights lawyers for human
dignity and freedom, while at the same time evicting them from their homes as freedom of
occupation. In the final intervention, the first speaker represents the ethno-national group
of the Palestinian Bedouins; the second speaker, by describing the history of mistrust and
conflict between the two communities, represents the Israeli security forces who cite
physical security and self defence as a justification of their presence; and the third, which
takes less than a minute, a summary of the Zionist goal of the settlers. As Masri claimed,
citing Raz, ethnic definition cultivates racism, hatred and the inability of the population to
regard themselves as equal citizens in their homeland. Indeed, the classic liberal approach
is that there should be no ethnic division between Jews and non-Jews. Citing such
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divisions is yet another form of normalisation, in other words, it provides normative values
to ethnic nationalism as an argument to protect culture. What emerged in this intervention
was yet another iteration of the Zionist goals to reduce the concentration of Palestinians in
certain areas and to avoid the concentration of contiguous Palestinian population centres.
The final part of the intervention consisted of what can be described as a photo shoot. The
group photo taken of the international visitors with the Bedouins, mayor, various NGOs
and members of the PA, can be interpreted as what Osama described as ‘beautifying the
occupation’. (Figure 108)

Figure 108: Photo shoot

I found myself being unable to chat to people after the event. I felt very uncomfortable
with what this last intervention had uncovered. For me, not only had it failed to open up a
space for dissensus to occur, a space that challenges the status quo, but I also felt I had
somehow facilitated the State of Israel and Palestinian Authorities’ oppression of the
Palestinians by beautifying the occupation. Indeed, the reconfiguration in this intervention
was for me, the participating Live Artist embodying the international lawyer.

Procedure 3: Contribution of PhD to Live Art sector
The Palestinian legal interventions were performed in a very different context to the legal
hearings held in the UK. Yet they added insights to the operation of the law in relation to
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the Bare Life of Palestinian Bedouins living in the West Bank. In The West Bank I
encountered Agamben’s paradox of sovereignty and its zone of indistinction to what I
encountered there. As discussed in chapter two, for Agamben the paradox is that the
sovereign is both outside and inside the juridical order, and has the monopoly over the
decision about the suspension of the law. The way the sovereign State of Israel applied the
law in relation to the Bedouins in Jabal al-Baba, excluding them from the legal process and
at the same time granting them permission to stay for the time being, is a concrete example
of this paradox. In other words, the relation of something that is included solely through its
exception. The oscillation between constitutive and constituted sovereignty and exception
in the case of the Bedouins, and the suspension of the legislation, created a zone of
indistinction. The threat over those living in Jabal al-Baba correlated with Agamben’s
claim that suspending the law is the medium of Benjamin’s dialectic of violence. Žižek, in
his interpretation of Benjamin, points out that:
The German word Gewalt means both ‘violence’ and ‘authority’ or ‘established
power’. (This is similar to the English phrase ‘to enforce the law’, which suggests it
is impossible to think about the law without referring to a certain violence, both at
its origin and repeatedly, when the law is applied.) 128
Indeed Mazri points out how in the history of Zionism the violence of the battlefield gives
way to the violence of the law. Also, following the lawyer Erekat, the legal documents of
the house demolition of the Bedouins reflected the indeterminate meaning of the law and
the application of these indeterminate laws to the Bedouins themselves, exposing the
balance of power and coercive pressure of the Israeli occupiers. The interventions also
revealed at times, however, the coercive power of the Palestinians themselves, who also
used the law repeatedly to resist their eviction.
As outlined in chapter two, it is argued that that the logic of sovereign exception and the
nation state enabled the emergence of the refugee and the camp, and thus of Bare Life. As
Rancière and Bousfield argued, however, this logic excludes the contingent nature of
sovereign power, and forecloses the potentiality that the exclusion (as both inside and
outside the law) of the refugee represents. For Rancière and Bousfield, Agamben’s account
misses the significance of subjectivity and of the act, and how even in their place of
exclusion, the actions of Bare Life can claim a part. Bousfield also makes the case for a
retrospective account of political acts, and I will now summarise the contributions of the
128
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retrospective account of the Live Art as a political intervention that took place in the West
Bank.
Live Art court hearings
The participants were non-citizens, refugees and/or residents in what they considered their
own land. Excluded in the law and by the law, their voices were silenced three times over:
they couldn’t attend the legal hearing, it was held in a foreign language and it was lost in
translation. As an international live artist I found myself embodying the ambivalent
position of the privileged outsider and representative of international and EU law. The
described ruptures that emerged in this chapter, both visual and experiential, uncovered
significant forms of displacement which shifted between the consensual image and
subversive image. In all the Palestinian interventions, the role of the outsider as
representing international law was given power and authority, yet it revealed this authority
to be either powerless or complicit in the occupation. The Live Art interventions were
intended to challenge the way the public space was defined by certain kinds of exclusions.
Recreating the legal hearings exposed the pretence behind the legal processes and Israel’s
use of the law to legitimize their acts of land acquisition The Bedouins make use of their
only access to the system, collaborating with Israeli human rights lawyers, even though
they do not expect justice. 129 In the lengthy delays, there are echoes here of the UK and EU
asylum appeal hearings, which on average can take up to 10 years, unless of course people
are illegally fast tracked, which also appears to be Israeli policy. It was also revealed,
following Masri’s analysis, how through the operation of the law, the Bedouins are
exposed to the legal operation of situational discrimination against the Palestinian in
favour of settler colonialism.
An analysis of the immersive operation of the five iterations of the Live Art court revealed
the limitations of staging political dissensus and reconfiguration in the context of the West
Bank.

This appears to be supported by the fact that a year later, in 2017, the EU stopped funding the legal aid
of Schlomo Lekker, as it had come to light he was in collaboration with the Israeli government. See: Ali
Abunimah, "Is the Un About to Subsidize an Israeli War Crime?," The Electronic Intifada (2016), accessed
15th March 2020, https://electronicintifada.net/blogs/ali-abunimah/un-about-subsidize-israeli-war-crime .
Even with this knowledge, however, Atalah still continues to use Schlomo Lekker in order to prolong the
legal process, raising the money for his fees from the local community.
129
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The complexity of staging a Live Art intervention in the West bank emerged in the first
two court hearings that took place in Jabal al-Baba. I was informed that I would have to
hold a separate court hearing for the Bedouin women of the community, as there was an
established division between men and women in the public space. In other words, the
community had their own rules of who speaks to whom and who is seen and heard. The
women who actively participated and embodied the judge, translator and lawyer in these
legal hearings, were Fidaa, Sireen, and the student from the University of Al Quds,
Amanda; all were Palestinians from outside the community. In the first intervention, the
response by the male participants uncovered the conflicted position of knowing the law
was a sham but being forced to engage with it as a means to prevent the village from being
demolished. Faith in appealing to international law was also expressed, even though it was
also clear that the international community might be providing container homes for the
Bedouins, but they could not prevent their demolition. In the second intervention two
different groups were brought together: the Bedouin women attending the court hearing,
and the male outsider, the lawyer Osama who acted as translator. Osama told me he had
never seen so many Bedouin women gathered together for an event. This had an impact on
their shared responses to the hearing. In hindsight, I think it would have been different if
the interpreter had also been a woman. What Osama voiced, through his awkward
translation, was that they thought the court was asking for the impossible, because of their
nomadic way of life. This was different to the male responses of the first court hearing.
Osama’s summary of this was that ‘they’ don’t have faith, uncovering his perception of the
Bedouin women as other. This became more clearly expressed by the Palestinians who
participated in Intervention 3, held in the University of Al Quds, and Intervention 4, in the
University of Birzeit.
In Intervention 3, the stage for disagreement was set when the two different groups of the
Bedouins and the Palestinians were seen and heard within the constellation of the Live Art
court hearing. Sireen from the Jordan Valley embodied the Bedouin voice, and at the same
time the Palestinian from Ramallah claimed that the Bedouins were ‘not educated’, even
though he later attempted to clarify that he was referring to the fact they came from a
different culture. This was a disagreement around the difference between the Bedouin
Palestinians who live in villages and the Palestinians who live in cities. At one point, a
student in the audience admitted they were from a Bedouin village, but that they didn’t
usually share this fact as they felt they would be judged. In this sense, the ‘educated’
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Bedouin Palestinians was taking his place in the distribution of the sensible within the
immersive Live Art hearing. He was claiming the right of an educated Bedouin to be seen
and heard. The response of the Palestinian who attempted to reframe his understanding of
what he meant by his comment in relation to educated/uneducated/them uncovered his
inner conflict and reconfiguration of perceiving Bedouins as other to himself. In
Intervention 4 held in Birzeit University, despite a mixed audience of people from the
university and elsewhere, the Bedouin was also referred to as other. There was also
disagreement about the justice of the law, with one Palestinian claiming that that if they
possessed Israeli Passports the Bedouins would be free to go where they pleased, and
another Palestinian pointing out that Israeli law was being used to oppress the Bedouins
who lived in the Nabq, in the south, by deeming them illegal. There were also some
parallels here with members of the conflicted jury in the Mustafa Intervention 4. In both
cases there was an attempt to interpret the law from an ambivalent and reconfigured
position of privileged citizen and experiential encounter with the precarious excluded
refugee.
The Palestinians participating in the interventions in the West Bank, however, were not
citizens of the Israel State, or indeed even of Palestine, which does not legally exist as a
state. Yet there did appear to be a conflict between the double exclusion of the Palestinian
as citizen in the legal hearing and a shared understanding of a collective ‘we’ and ‘I’,
which emerged from the self-attributive acts of individuals expressed in the interventions.
In Intervention 3, the Palestinian participant who had embodied the Judge asked if the
outcome of the court hearing was the result of the legal process or solicitor Schlomo’s
representation. The response by the woman in a pink headscarf ruptured the court hearing
by unleashing a manifestation of divine violence, which, as clarified by Žižek, is violence
beyond any concept of meaning or retribution. After describing the case of Ahmed Mansa
her voice got louder and louder as she shouted: ‘Is it justice to hate Israel in Palestine when
in law they continue killing children and taking over our property?’. Her passionate speech
had a perceptible affect on the rest of the people present, with awkward smiles from some,
bodily shifts from those sitting close to her, and a rupture of sound as people suddenly
started speaking all at the same time. The quote, Palestinians hating Israelis, Israelis hating
Palestinians captured the senseless violence. This lead to the sentence ‘I am as a person
thinking about me, and my nation, what can we do as small number of people? Is there
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Justice?’. In other words, there was a claiming of a nationalistic ‘we’. This constant
renewal of the Palestinian ‘we’ reflected what Masri claimed above, quoting Lindahl, to be
the conditional authority of reflexive constitution. This means sovereignty and the
constitution is conditional and therefore flexible and open to change. In the shifting
dynamics between the constituting and constituted sovereign, it is only in retrospect that
the sovereign can be recognised. In this instant, therefore, the sovereign state of ‘our
nation’, which is usually excluded from the State of Israel discourse, is Palestine. The
interventions therefore exposed how the concept of a Palestinian nation becomes
strengthened not weakened through their exclusion by law. It is with some irony that at this
point in the intervention Sireen was at a loss for words, and having passed the microphone
to the lawyer Osama and saying ‘You answer’, he was at a loss for words too. What this
moment in the intervention also uncovered is how the logic of inclusion and exclusion of
the nation state creates emerging nationalism and dissensus around the challenge of how to
integrate others who also live within the state. In other words, what Butler described, as
detailed in chapter two, as the inevitable tensions that exist as part of cohabitation.

The moment in Intervention 3, when the Palestinian referred to ‘our nation’, was also an
example of what Bousfield described as the way sovereignty manifests itself. The
Palestinian here was conceptualized as a form of ‘taking subject’, rather than one who has
been granted citizenship. Even in their place of exclusion, their actions claim a part.
Intervention 4 however, exposed how in the context of Palestine the Live Art interventions
can be seen to have failed. As one participant articulated, the Palestinians do not exist, due
to the Zionist project in the Western media, and therefore there is no space for disruption
and reconfiguration. This was manifested most clearly in Intervention 5, which ended up
supporting the status quo and the occupation. There are restrictions to ‘taking subject’ from
the position of Bare Life. The participant who embodied the Palestinian judge in the third
Live Art court appeal hearing of Mustafa Y described how in Lebanon Palestinian refugees
are caught in a power struggle between numerous factions. This appeared again most
clearly in the fifth Jabal al-Baba intervention, where the refugee Bedouin Palestinians were
caught in the power struggles between Israelis, Zionists and members of the Palestinian
authority, and had the added uncertainty of the loyalty of the different NGO support
groups. As described above, the sudden presence of all these different factions led me to
make the decision not to use the legal documentation for intervention 5. As a result, the
intervention became a showcase, mirroring the hegemonic dynamics of the occupation.
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This uncovered two things. The first was yet another insight into how Live Art is affected
by contingency: the immersive process cannot predict what will happen with any certainty,
it operates with the unforeseen and what is occurring in the moment, and therefore can
never be fully controlled by the artist. The second was that it revealed the complexity,
paradox, challenges and limitations of immersive Live Art as political intervention in
places of conflict, and most specifically in the place of the West Bank.
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Conclusion
This thesis has investigated immersive Live Art as political intervention in relation to
Agamben’s Bare Life, refugees, and the law. As presented in chapter three, Rancière’s
contention is that art is politics. He also claimed, however, that it is the conception of art as
being more than life that makes it political. For Rancière, art as a breach in the distribution
of the sensible allows us to imagine the sensible as otherwise. At the same time, he also
elucidated a paradoxical connection by describing art and politics as two sides of the same
coin. Rockhill pointed out a contradiction in claiming that art is political, while at the same
time desiring to maintain a separation between the two. He asserted that this separation
was a form of meta-politics rather than politics. Rancière conceded this was the case but
defended his concepts as the attempt to untangle the knot between the two, and to
challenge ontological claims about the relationship between art and politics.
This thesis presents the case that it is the blurring of these boundaries between life, art and
notions of ‘presence’ that challenges ethical positions and constitutes the political
dimension of immersive Live Art. It also claims that for Rancière’s emancipated
spectator/participant the blurring of boundaries between looking and acting also
constituted a political dimension. Here, perception is the key. It supports Rockhill’s claim
that works of art are always social works in progress and Hallward’s challenge that
Rancière did not recognise the minimal part, between part and no part, in his distribution of
the sensible, which the immersive process uncovered.
I claim that the concepts developed by Bourriaud, Bishop and Rancière in relation to the
politics of aesthetics are interconnected rather than polarised, and I propose a model of
sensible, antagonistic reconfiguration of immersive Live Art to describe this process. The
antagonism existed within the legal interventions, as they recreated that which is repressed
by the consensus of post-political democracy. Reconfiguration referred to a series of
ruptures from within the distribution of the sensible of the Live Art intervention, which
occurred in uncertain, in-between moments, undoing the relation between the visible,
sayable and thinkable. I interpret this reconfiguration as a retrospective politics of
dissensus, which occurs when a constructed regime, in this case the legal interventions, or
way of understanding a regime, is broken down, and the concept of a wrong that cannot be
settled is processed and questioned. Process is significant here, in its relation to the
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immersive experiential process of Live Art. The fluid boundaries of the process of
dissensus are continuously traced and retraced, and the antagonisms open up a space that
challenged the status quo, a space from which something emerges and can be interpreted
retrospectively. This presents a rebuttal of the Heddon and Hoffman argument which, as
outlined in chapter four, claimed that there is nothing inherently political in Live Art due to
its liminal status, and that if Live Art was set up to challenge this, it would be set up to fail.
The interventions also investigated the nature of the immersive Live Art process. This
thesis argues that immersive Live Art, which re-enacts norms, operates as heteronomy,
creating tension between the relation of art (Live Art event) and the live experience of the
norm (immersion) by the participant, thus operates simultaneously as both art and life. This
sense of tension, ambiguity, paradox, undecidability, activates dissensus, manifested in the
autonomy of experience by the participants in relation to art and life. As anarchy can be
conceptualised as the levelling ground where things co-exist in a particular moment, this
can also be described as anarchy of experience. As Bishop articulates, Rancière moved the
debate from considering the work of art to be autonomous and focused on the autonomy of
our experience in relation to art. He presented the idea of art as an autonomous realm of
experience in which there is no privileged medium, and as such it has no intrinsic or fixed
political affiliation. To use Bishops words, ‘This freedom suggests the possibility of
politics (understood here as dissensus) because the undecidability of aesthetic experience
implies a questioning of how the world is organized, and therefore the possibility of
changing or redistributing that same world.’ 130
One of the outcomes and contributions of this research is the method that emerged in the
research process, which can be described as a combination of re-enactment and enactment,
allowing for an emergent quality in the specific moment. That is to say, although the
hearings were re-enactments of real cases and the norms of the legal process, the
enactment of the participants who embodied the different roles were also crucial to the
Live Art event and influenced the outcome of each specific iteration of the intervention.
Their enactment was continually and contingently evolving. The method of interpolating
letters written to my father in the body of the thesis as if he is alive can also be described
as a disruptive intervention and enactment. At the same time the letters serve as a compass
for the reader and keep the artist researcher in the picture as well. This method contributes
130
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to the field of practice led research, offering other researchers a way to approach personal
material.
This ‘ethics of disruption’ that emerged from this research adds to both the field and
practice of Live Art.

As stated above, this intentional disruption of the process of

immersive enactment open up a third space in which the politics of dissensus is played out.
In terms of taking this research forward there are currently three ways in which it can be
developed: the first is to disseminate the research in writing, the second is a publication of
the letters written to my father, interpolated with the letters he wrote to his mother from
Dachau concentration camp, and the third is to take the method of legal enactments to
different contexts. For the first, I am currently writing a performative text for an Art/Law
journal that immerses the reader in the Live Art intervention in the West Bank. This is a
development of the interpolated letter writing to my father, and drawing on Butler’s notion
of disruptive signifier, I address the reader of the performative text as ‘you’. For the latter I
have been invited to participate in Biennale 100 in Havana in November 2021. In Cuba I
will use my method of immersive Live Art enactment to engage with Decree 349, which
prohibits artists from operating in public or private spaces without prior approval by the
Ministry of Culture. 131
This thesis presents the case that the blurring of boundaries between art and life in
immersive Live Art interventions operates as a disruptive third term in which the politics
plays itself out. As the blurring of boundaries has permeated this research process, they
will be summarised as follows:
I started with the case study of my dead father’s encounters with the law and my response
to this history through the process of writing letters to him. This blurred the boundary
between past and present, creating the paradox of what Benjamin describes as an
interruption of homogenous and teleological time. In other words, this was a disruption of
temporality, embodied as a connection with the ‘now time’ of my ever-present feeling of
loss in relation to my father and the history of his statelessness and oppression. At the same

‘Cuba: New administration’s Decree 349 is a dystopian prospect for Cuba’s artists’, Amnesty
International Report, (24th August 2018): https://www.amnesty.org/en/latest/news/2018/08/cuba-newadministrations-decree-349-is-a-dystopian-prospect-for-cubas-artists/
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time, this connected me to the continuing condition of oppression, subjugation, and
dispossession of all stateless persons today.
The research also engaged with the grey area that exists within the concepts of the nation
state, human rights, and the stateless. The normative operation of the nationalist
constitutional frame of the nation state operates through exclusion, and in the context of
refugee law, exclusion of the precarious refugee. As the basic structure of the court
hearings was fixed, the moments erupting from within the hierarchical legal apparatus
appeared to support Rancière’s paradigm of the distribution of the sensible, and the
contention that in the socio-political world there are no permanent politics, there are only
modes of politicization articulated through incremental intermittent disruption. The process
of the interventions also demonstrated the complexity and significance of the ethical issues
that are touched on and foregrounded through disruptive, performative work.
Butler claimed that seeing something is not the same as experiencing it, and apprehension
only happens when one encounters the precariousness of a situation or life. The immersive
enactments of court hearings opened up a space for this to be experienced. It also created
an encounter with the law in operation, and with the dialectic of violence. There is nothing
natural about being stateless, and the boundaries imposed by a nation state are both fluid
and contingent. Butler contended that this normative operation is not determined, and that
it is in the iterability of norms as a process, in the existence of gaps or spaces within this
process that the normative can be challenged. The normative aspects and the immersive
nature of legal hearings formed spaces for intervening in what was experienced and
perceived. My research thus advances the notion that the ‘emancipated’ self–reflexivity of
both the Live Art artist and the participants created the freedom of personal selfdisassociation, opening up moments of potential reframing through the multiplicity of
microexperiences and operations identified in the interventions.

As was explained in chapter two, it was the existence of the nation state and the logic of
sovereign exception, as identified by Agamben, that enabled both the emergence of the
refugee and her reduction to bare life. Butler claims, however, that Agamben does not
address the contingency of sovereignty. The immersive court hearings uncovered
paradoxical tactics of resistance to sovereign power. The court hearings supported Butler’s
claim that the social site of struggle is the site of plurality, and that plurality disrupts
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sovereignty time and time again. Agamben’s paradoxical zone of indistinction was
localised in the Live Art court hearings as a third space, one in which the absent presence
of the asylum seekers was encountered. This also supported Bousfield’s challenge to
Agamben’s claim that this zone is unlocalizable. In this localised space, the conflicted
paradoxical aspects of both the humanitarian and legal values and constraints were
encountered, while the citizen was confronted with the precarious asylum seeker.
Another blurring of boundaries occurred with regards to the agency of the refugee from
their position of Bare Life. The legal hearings created a space for the paradox of political
subjectivation: the claiming of equal position by those existing outside the national
constitutional frame. Rancière’s claims of the tactical appropriation of human rights, and
Schaap and Bousfield’s challenge to the discourse of pity and exclusion, emerged in
ruptures in all three legal interventions and their different iterations. In other words, the
interventions appeared to illuminate the concept of exclusion/inclusion of Bare Life and
attest to the resilience that Rancière and Bousfield contend is missing from Agamben’s
concept. The resourcefulness of the asylum seeker and the stateless Palestinians in the
legal hearings presented a counter to the objectification and victimhood that contribute to
the disempowerment of others. This validates the claim that immersive Live Art gives
voice to excluded members of the social and legal sphere and operates as a politics of
aesthetics. Rancière’s writing differentiates between the politics of aesthetics and what he
calls the ‘proper politics’ of dissenssus. His discussion refers to art in general, and this
thesis adds insight into the way the politics of aesthetics can operate in the case of Live
Art. What also emerges from the practice is that there is a politics of dissensus in Live Art
practice that is not engaging with ‘politics’ as such, challenging the politics of consensus in
which certain voices are silenced. This is an important insight and contribution to Live Art
as a field.
The complex representation of the asylum seekers also blurred boundaries and exposed the
participants to the ontology of precarious life. The moments of dissensus in the
interventions created spaces for reconfiguration, particularly in the responses to both the
Margarita and Mustafa interventions. Specific operations that were developed to achieve a
complex representation and discursive matrix of the subjectivity/subjectivization of the
absent/present asylum seeker, included the following: the audience standing in for the
refugee; the empty chair (co-incidentally also a key technique deployed in Gestalt
Therapy); and an ‘equivocal designator’, created by the doubling of the mediated figure
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through the real. These specific operations are also a contribution to the field of Live Art.
In the Israeli court hearings, the stateless Palestinians embodied the Israelis representing
them in court and at the same time were witnesses of their own exclusion. There was less
dissensus in response to these, which I argue was a reflection of the specific context of the
immersive hearings. These were held in a localised zone of indeterminate occupation that
imposes restrictions on free speech.
The contingent nature of the operation of sovereignty and governmentality, which reveals
that nothing is fixed, and the way the immersive operation of the interventions connect the
participants to the precarious asylum seeker, also create ambiguity about the need to
intervene, and about the agency of the citizen. This exposes how we are all implicated in
the inclusion/exclusion of the nation state. The immersive legal hearings of the Palestinians
living in the occupied West Bank also add insight into an understanding of the paradoxical
operation of constitutionalism. They show how Palestinians are included in the court
hearings through their exclusion as citizens, and further show the ambiguity of a
conflicted, collective ‘we’ and ‘I’, from which the Palestinians claim ‘our nation’ from
their place of exclusion. They also reveal that the specific political context of Palestine
challenges Rancière’s concept of the politics of dissensus, as there is no space in this
political constellation for disruption and reconfiguration. This also reveals that there are
limitations to immersive Live Art as political intervention, which in this research appeared
in the specific context of the distribution of the sensible of the occupation in the West
Bank.
In conclusion, through the method of recreating and enacting a Home Office interview, an
asylum appeal court hearing and a court appeal against eviction in the West Bank, this
thesis has demonstrated how immersive Live Art interventions blur the boundaries
between art and life, and can operate in some cases as a politics of dissensus. This thesis
has also offered an insight into the relations and operation of the nation state, human rights,
sovereignty, the violence of the law and notions of identity, belonging, subjectivity,
inclusion, exclusion, citizen, non-citizen, and refugee, all of which reflect a global world
that is based on oppression, inequality, mass migration and forced displacement.
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Epilogue
11th February 2020
Dear Daddy,
So we are into another year!!
The last one, I think.
I realise I have been romanticising you rather. You were amazing and loving and so romantic in words and
deeds. Yet you survived despair, inhumane cruelty, loss of faith. I still have no idea what got you through?
A sheer will to survive? Pine trees and the sky? A split second when you were able to feel alive and overcome
death?
I feel I have been living in a dream.
A dream of my loving father.
Somehow it feels disingenuous when I am confronted with the hell that is also happening every second too.
How long is a split second? Is the split between life and death?
I love you so much. I just feel it. Is this the drive that you passed onto me?
I love my daughters so much too. Yet out of sight they are out of mind. Well, in a split second, and then they
are back again.
Darling daddy, something is happening here and it’s hard to put into words. Maybe it is connected to the fact
I will have to experience your death again.
Let you go.
I will write again in the light of day.
Now it is the dark of night.
Time to sleep….again.
Ja che koham! 1

1

Appendix 1, 346-347.
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Appendix 1
Janina Moninska letters: 2013-2020
The following 8 letters have been selected from the large
number of letters that were written to the Live Artist’s father
during these years of her research.
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2013
20th July 2013
Dear Daddy,
So I am doing a Phd about refugees! Sounds grand and I know you would be very proud.
You have been my inspiration, as always. While making a performance about your time in
Dachau I discovered your files, which contained all the documentation of your long fight
to be compensated for the five years that you spent in the camp. How long did this last?
Twenty years I think. I still have to add up the time…time lost re-visiting painful
memories, proving to the state that you were a political prisoner and therefor should be
compensated for five years of working as a slave labourer, for ill treatment, torture and
permanently damaged health. Your hearing lost from being kicked in the head by an SS
guard for singing Christmas songs in Polish.
You foolish, young, idealistic young man.
Challenging the fact that because you became a British Citizen in 1952, you forfeited the
right to this, as a law was passed that people who changed nationality before 1954 were not
eligible to claim compensation.
So if you had waited two years you would have been compensated!
I admired the way you became the representative for all the other Poles who were unable
to fight for their rights, the poor isolated individuals too emotionally broken and
financially poor to take on the establishment. The letters you wrote to the newspapers.
I still have to piece together the journey you made. The visit you made to your UN hearing
in Brussels to defend your case.
How devastated you must have felt when you lost your appeal.
Finally, in 1967 the German government agreed to grant everyone who could prove they
had been in a camp compensation. (political term?) So much for every year spent in the
camp.
By this time Germany was doing well economically, so I guess they could afford to be
‘generous’. But how many fell by the wayside, destroyed by poverty or worse emotional
breakdown.
I know you tried to end your own life when we young. Having children of your own
brought back memories of all the children you had witnessed being killed.
The Jewish mother in the Lodge Ghetto who was walking with her child, and the van that
pulled up and grabbed her infant and threw it into their vehicle and drove away. The
mother screaming hysterically in the street. The crazy SS guard in the camp who seized a
crying baby by its feet and smashed its head against a wall.
You had to live with such memories.
I am in awe that you did, and managed to continue to live and rebuild your life again.
Slowly.
Mummy told me these stories after you died. During your life, we never mentioned such
things.
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Even now as I write they are just words that cannot comprehend or capture the reality of
what you experienced.
And now today, such inhumane things continue to happen, and people continue to seek
refuge in the UK.
Just like you, they have to PROVE that they have suffered.
Unlike you they have to PROVE that they should not be sent back to the places they have
left.
(Though you could not go back to Poland because you were exiled by the fact your father
had worked in the government and had been anti-communist. Did you have to prove that
too I wonder?)
Prove..what is the phrase……persecution.
So what am I trying to achieve in my research?
I want to find out if it IS possible to tackle the discrimination against asylum seekers
through performance that engages with the law.
Reveal how the law is double edged…it protects but also persecutes.
It protects people in power, even if they are corrupt, or merciless, without mercy.
People who feed our fears through the media in order to hold onto power.
Mercurious. I must listen to the Radio 4 podcast of the play about Machiavelli!
Keep forgetting.
So am happy I remembered through writing to you.
Now it is recorded, so I wont forget.
I will write again with my response to the program, and also to update you on how the
research is going.
I do have to say I had to request an extension, but more of that another time.
I am happy I have reconnected with you again through writing this letter.
You wrote to your mother from the camp.
These letters inspired me to make a performance about your life there.
Now these letters to you will inspire me to keep going with this research, and remind
myself why I am doing it during those dark doubtful moments that we all experience at
times.
Your loving daughter,
Janina
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2014
2nd March 2014
Dear Daddy,
I will begin this letter with a long quote:
‘As Foucault says, the subject is not merely “constituted in a symbolic system,” but rather,
“in historically analysable practices. There is a technology of the constitution of the self
which cuts across symbolic systems while using them.” Indeed, in general, for Foucault,
the “Care of the self” is a practice that is not merely verbal or linguistic, though it might
employ these as partial methods. It is, as it were, a practice of freedom that can only be
experienced in its active application by a subject.…Might not however the same be said of
Foucault? That a master is only the first step in a programme of self- mastery, and that the
latter might itself be understood, in Lacanian terms, as the becoming a cause of oneself?
To practice self-mastery is then to be involved in the production of a subjectivity that turns
away from received values and from transcendent operators. Such a move—what we might
call an affirmation of immanence—is then, ultimately either to refuse power in the name of
desire (Lacan) or to assume it in the operation of a self- power (Foucault). In either case it
is to change oneself and to change ones relation to that which is outside ones self.’
This is taken from an essay on: Lacan’s Ethics And Foucault’s “Care Of The Self”: Two
Diagrams Of The Production Of Subjectivity (And Of The Subject’s Relation To Truth) by
Simon O’Sullivan.
I keep being drawn back to psychology…I think it is because I am grappling with my own
state of being, but at the same time I am grappling with yours and with that of the refugee,
which I think you, represent.
After reading that article I made this note to myself:
Self power and the refugee: moving on….my fathers psychology…he revisited! Grace: put
behind one. Revisited in the next generation…
Which to translate means how can a refugee create the self-power to move on? How did
you move on while at the same time you kept on revisiting the past over and over again for
nearly 20 years in your efforts to be given remuneration? Whereas Grace from Zimbabwe
wanted to put the past behind her. And I am trying to put my past (enmeshed in yours)
behind me one generation on.
But I am thinking [now] that maybe your way of moving on was putting your energies into
writing letters to newspapers and challenging the law, you in fact did not address the pain
until it grabbed you by the throat and you had an emotional breakdown. Then it became the
‘topic we do not mention’.
Today ‘care of the self’ is put into practice with the concept of resilience that is taught to
people in difficult situations, from refugees to people with mental health issues (which
many refugees have as well).
But this is not the focus of my research.
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But in some way just the huge number of migrants and refugees…( as I write there are
MILLIONS fleeing Syria, ) are challenging the power of the nation states and the law. I
have a vision of sheer numbers walking, an apocalypse of humanity on the move….
But actually there IS a connection to my research as Eichmann (who you write about in
your letters and I have the clippings you cut out of newspapers about the trial) also did not
address the pain of his acts, he put all his energies in challenging the law that had put him
on trial. I read about this.
I am very interested in The Trial because I am planning my next intervention to be one.
Recently there was a conference at Birbeck university called Performing the Law.
This is fascinating, and it is my intention to add to this in my research.
I will write to you again on 5th March, your birthday.
Have been missing you today…which is nice…( cause it means I feel your presence)
Kisses
Janinka
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2015
12th March 2015
Dear Daddy,
Going to start writing more regularly again!
I should have written to you on your birthday, which has just passed! But I did text JeanMarc to remind him! 5th March, imprinted in my memory and soul!
Yes soul. I am using this word because it came up in a recent event I attended.
A theatre play called Nirbhaya which means freedom in Indian! Theatre of Testimony
about rape victims in India! It was inspired by a particular brutal rape and death of a
woman in 2012 which shocked India and the world.
This is what I wrote about my experience to a colleague yesterday:
A response to Nirbhaya.
Hello Juliet,
Just thought I would share my response to the show as you saw it too and would love to
hear your thoughts on this...
I am familiar with Theatre of Witness and during my residency in Colombia last year we
also learned Theatre of Witness techniques, which we practiced within our group.
But Nirbhaya is the first piece of Witness as Theatre I have seen.
It affected me deeply emotionally. I am still recovering.
What makes me feel uncomfortable is thinking of these women repeating their story over
and over…where is the line between empowerment and exploitation?
I think touring it as a piece of theatre can be problematic i.e. re voyeurism and
objectification of the victim.
The intention for this piece to be a piece of activism to break the silence is noble but also
has ethical consequences.
I have heard that taking Theatre of Witness into communities suffering trauma can be
extremely beneficial.
I was happy that the piece had such a beneficial effect on the female audience member
who shared that she had been abused and that the piece helped her healing.
The power of theatre to connect with her soul, to make her feel heard through the stories of
other victims, as she described it.
I went to see the play as you recommend it and for research purposes but I went alone as
the people I invited did not want to come as it sounded too heavy for them!
So when the cast member asked for a show of hands to see how many people have been or
have friends who have been abused I wondered if the large numbers actually reflected the
fact that this theatre would attract people to attend who have personal experience of abuse?
Today I started reading Elaine Scarry’s The Body in Pain which I have been planning to
read for a while now.
Immediately it makes very good connections with what I saw yesterday. Her case studies
are on torture victims, and rape is a form of torture.
Thanks for telling me about the play.
speak soon,
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Janina
A letter within a letter!
Basically theatre of witness uses real people telling their real stories. Hence the soul
connection! Though as an academic I should clarify what do I mean by the word soul!
Which I am not going to do right now! Because I am going to tell you about the second
presentation I did about Palestine, which as you will soon see connected these two separate
pieces of information i.e. soul and academic discourse.
Last week I offered to do a work-in progress presentation of the Live Art as Activism I put
together for the Palestinian Solidarity Group! This was for philosophers and PhD
researchers at the University. Ironically, when I did the one last week for the PSG I was
worried it would provoke hostile responses, as it was critical of the value of activism in
Palestine.
But it was very positively received so I expected the second one would be also.
Big mistake! Even before I started, when I asked if there were any activists in the room
some one, he who shall not be named, asked: what do you mean by activist? What is an
activist??
I thought: wow, this will be a challenge! I tried not to let this question throw me and
answered by defining an activist in this context as someone who goes to areas of conflict
and takes part in demonstrations and risks their lives. I also said Hector, who ran the
residency, describes himself as an activist.
The presentation consisted of a journey through the different art disciplines and events of
the two week residency, supported by photos, and at the end I embodied the Palestinian
activist Fidaa by narrating a story she told me during a skype conversation.
Which I feel captures the situation of the Palestinian very well.
I decided to narrate it myself, on the one hand to protect her identify, on the other to
challenge the audience by this deliberate form of representation. Is it Fidaa’s story or
mine?
What is the impact of someone telling someone else’s story? It is empowering or
disempowering?
I won’t go into details now about the event. I want to share the post-performance response.
This was dominated by three academics who raised challenging critical questions. Which
was great, but felt so brutal! No thank you, straight in with questions like: What makes
your narrative different from a post- colonial agenda? Is not this reflected in your critique
of violence as activism? What is your position? When I answered by saying I am not
presenting one position or voice, but many different voices, reflecting the complexity of
the situation, the response was: is not this a luxury position of the Westerner? These people
are living under oppression! When the question came up of measuring the impact of the
effectiveness of the residency, he who shall not be named said facetiously: the only way to
measure the impact is to see how many more dead Israeli’s there are after the residency!!
As you can imagine, I felt pretty exhausted after this, I felt as if this pro-Palestinians
position was as aggressive as the pro-Zionist position! (both positions seem to incite hatred
and anger)
Luckily Bahar was at the event, and she was brave enough to challenge the dominant
voices by saying she liked the way I presented the complexity and different positions, as an
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Iranian she identifies with this in her own country. She also said she found the presentation
moving. This was the feedback I got from the first presentation for the PSG…I think it is
me presenting Fidaa’s story which moves people.
Which returns me to the soul connection I made at the beginning of this letter.
Intellectualizing, interrogating, (and it felt like an interrogation), is useful, essential, and
has its role. However, it felt the people who were so critical t did not connect on the
emotional level. Or maybe they resisted this, which is what I did during the Nirbhaya piece
I described above. But it felt like they had already made up their mind about the
presentation even before I had done it! Looking at it from one position only. I actually
volunteered to do it for this group because I wanted to see how it would be received and
also I felt it would help me find my voice! So it is very useful now to reflect on the
questions so in future performances I can give clear answers and responses.
One participant, who is not a philosopher but an oral historian, asked me how I felt
embodying Fidaa. I told him I had mixed feelings, but partly did it to protect her identity.
He told me the problem with this is it ends up being disempowering; you ironically end up
taking away her voice! Again useful things to reflect on, and he sent me a positive postpresentation email with links to some reading on this topic.
As people were leaving, one academic said to me: thank you! It’s good to hear from the
practical perspective and not just from the intellect position.
I think next time I must manage the post-discussion to make sure all voices are given
space. Also it made me realize this discussion part is in fact a very important part of the
event! So either I will make it a part…i.e. structure in spaces of discussion…or structure it
in at the end but chair it myself! So far in both presentations, the people (men) who chaired
the discussion ended up taking it into their own direction.
Well darling daddy, I will have to end here as I need to continue editing my chapters,
which I have to submit for my transfer from an MPhil to PhD! Very stressful.
Will let you know how it is going in my next letter!
Sending lots of love,
Janina
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2016
22nd February 2016
Darling Daddy,
I writing to you in my kitchen!
I am writing to you because writing allows me to know what I think!
I am writing [ now]
I am feeling tired.
I am easily distracted.
I am perturbed by how the EU is responding to the so-called refugee crisis.
So called because there has been a refugee crisis for decades. After the Yugoslavia wars,
African wars, conflict in the middle east. Millions of displaced people seeking refuge.
Now with the Syria war they are seeking asylum in the UK.
They are part of the refugee crisis, which has been going on for decades.
England is going to have a referendum on whether to stay in the EU or exit!
Crazy! I wonder what will be the outcome!
Am curious.
I think I will end now as feeling very tired.
I love you daddy!
Janinax
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2017
18th October 2017
Dear Daddy,
So I have had a 6 months suspension from my PhD as my sciatica got worse and worse and
I couldn’t sit, lie or walk without pain! I was on constant painkillers just to manage the
pain, but they made me sleepy..I have never experienced anything like it! I suddenly felt
100 years old. I walked slowly, had to rest constantly, take the bus sitting with the elderly
in the easy accessible seats. Finally after 8 months of no progress I had an MRI and what
it showed was I had a hernia between my lower two vertebrae! But apart from that the rest
of my spine looked in good shape for my age! That was a relief. So I started an intense
period of yoga and swimming weekly, straitening my spine, strengthening the core
muscles around the herniated disc that were stiff after months of compensating for the
damaged area.
And slowly, oh so slowly it seems to be healing itself.
So I restarted my PhD again 1st august with the deadline of handing in full draft 31st
March.
So daddy this whole period has made me realize how important it is to look after my body.
Be active. Research is such a passive activity, hours spent on the computer. And I realize
my spine is the backbone, the foundation of life in fact.
As I write to you now, sitting in Wild Cherry Café I am sitting straight. I feel the stiffness
and slight ache in my lower back…it is still not fully healed. But I will never neglect it
again!
I can’t wait till I am fully recovered and can go mountain climbing and cycling and
hiking….will make the most to my healthy body…
So back to PhD…I am currently writing my Agamben chapters. Like the Rancière, it has
been very tough, but revisiting 4 years later the notes I wrote and re-reading critique it is
suddenly all making sense. This is such an incredible feeling.
I feel it is not co-incidence that this new understanding is coinciding with my healing
body. The sciatica began, if you remember, after my struggle with Rancière chapter.
Darling daddy, so the refugee situation continues. More wars, the bombing of Yemen by
Saudi Arabia, the ethnic cleansing of the Royingya in Myanmar ( formally Burma)..all
adding to the inhumane creation of refugees in the world.
When I have finished my thesis I am planning to visit Palestine again. My personal
connection to the refugee diaspora. I have no idea what direction my work will take when
I am finished….but would like to share my accumulated knowledge and spend a year
immersed in practice, creating a new performance.
I am currently struggling with a negative relation towards narcissism at the moment. See it
everywhere around me. See it in myself. But narcissism also nurtures images that attract
attention. And the disempowered and unseen need to attract attention. And not as beautiful
victims!!
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I will go back home and spend two hours planning my Agamben chapter…selecting what I
am going to put into it.
Then tomorrow (Thursday) start writing! I will let you know on Sunday how much I have
written. This is my goal the next week, as have no social plans until Thursday 26th October
when I am going to a classical concert in London.
Looking forward to that!!
It feels good to write to you again.
Only a few more months to go. Good to see an end in sight.
But lots of work and struggle before then.
Somehow I do not feel your presence as it’s so long since I last wrote.
And a lot of the letters felt short and more formulaic then felt.
I close my eyes and picture you in my mind’s eye. Smiling at me with such love.
I can feel the love radiate from within.
Will finish this letter smiling…
Janinka
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2018
6th June 2018
Dear Daddy,
Wanted to write to you a few times now! And now I am doing so, I don’t know what to
say? Struggling to stay focused, but it’s partly the back holding me back. Pain again today.
But not too bad….just wish it would go away forever. Makes me feel my mortality, I must
say. I know what I wanted to say. The situation in Gaza continues….the open prison of
Israel. Palestinians peacefully gather at the border to demonstrate, and the Israeli army
shoot live ammunition. 40 unarmed people killed so far. The latest, a young medic who
was assisting a wounded demonstrator. She was 21 years old. Apparently she was shot by a
female soldier who was 18 year old!
I don’t know how accurate this info is as it was posted on Facebook. However, this is
accurate. My Palestinian translator just posted a video of a Palestinian she knows who has
just been shot in The West Bank. Someone videoing and commenting, obviously
distressed. Desperate…this is what is happening! This is what is happening. The Israeli’s
justify themselves by labeling people they shoot terrorists. But I have been there. It a
massive cover up. As is the accusation that the people demonstrating in Gaza are Hamas
agents. Some might support this party, but they are just ordinary people who just want their
freedom.
It upsets me so much now that I have been there and have Palestinian friends in The West
Bank. Now I am writing a chapter on Palestinians seeking asylum in the UK. The chapter
will be about the Palestinian interventions themselves. No wonder my back is aching and I
struggle….
Janinka
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2019
27 January 2019
Dear Daddy,
So many things I want to share today…where to begin?
Where I am is one place to start…..am sitting at my desk in my house in Brighton. Against
my big window. The sun keeps bursting out from behind the clouds and interferes with the
clarity of the computer screen….but I don’t mind as its lovely to feel its warmth on my
face. A week ago it was soo cold….now it feels like spring.
So daddy it looks like Brexit is happening! The conservative government seems
determined to stick to this plan, even though they have not been able to come up with an
agreement with the EU or the terms and conditions on which to leave. So its looks like we
are heading for a no-deal Brexit.
I wish you could hear the seagulls right now….I remember you must have heard them
when we visited Gwen in the nursing home in Brighton at the end of the 80’s.
Feel I am now reaching that age…feel so old!! But I know this is not a good state of mind
to have as still have so much energy and ideas and body relatively fit!
Its holocaust memorial day today! Some powerful witnessing on the Radio and in the
newspapers. Also remembering the genocide that took place in Rwanda, Bosnia,
Cambodia, Darfur, Armenia, as well as the genocide of the Indians, aborigines, Maoris and
many more. And then there is the resilience! I should be more resilient. I think I am on the
whole, but do have those days when it feels like such a heavy burden to carry…all this
knowledge of all this pain.
Returning to holocaust day and anti-Semitism. I feel it is important to write about Polish
anti-Semitism. It still shocks me that it can survive to this day. I am still trying to get my
head around the fact that Uncle Yurek was anti-Semitic. I think I mentioned that he didn’t
want me to visit the Jewish Ghetto in Warsaw, only the memorial to the polish resistance.
Its almost as if he was jealous of the attention the Jews were getting, and in retrospect I can
how see how and he was a very self-centred man. Actor, artist, a married man who had
many mistresses. Still you loved him and thought he was just foolish.
Interestingly, I had a conversation with a new friend from the block about this very topic.
Moira lives in my street and we have encountered each other many times over the years
and she came to the performance about Mustafa Y!! She told me how her mother, a newly
qualified nurse of 18yrs, went to Poland just after the war ended to work with young
children. The family who took her in had been in the resistance. One day she brought
home a young man she liked. After he left the house, the woman of the house, whom she
adored, said: “Don’t ever bring a filthy Jew to my home!! ” She was so shocked!
And anti-Semitism seems to be rearing its ugly head in Poland once again, unchecked by
the current right wing government.
Which is why I have decided to apply for a French passport! Irrational, I know, but that’s
one of the reasons why, even though France has her Le Pens.
Daddy, the other thing I wanted to tell you about was the update on the meeting I had with
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my supervisors last week on my submitted first full draft. I was so fearful they would say it
was not a PhD.! And the first thing Tom said to me when I arrived in his office was
[smiling] “I think we have a PhD! But we will have to say what Claudia says.”
Claudia, my second supervisor, agreed with him but arrived with more down to earth
criticisms and comments and constructive feedback!
Still, it looks like it is on its way…..
We had a very interesting conversation about the difference between antagonism and
dissent. Will tell you in my next letter.
I really hope I write to you soon. But I don’t dare make promises…have broken too many.
So since I started this letter I have had numerous interruptions from my iPhone. Its Sunday,
so maybe that’s ok. But I need to get back into a productive focused mindset. I do have to
say after that meeting I felt as if I was walking on air, even though I still have a lot of work
to do. I spent the next couple of days feeling very tired. It was as if a weight had been
lifted off my shoulders.
I also moved Leoni to Stokey!! Which is a nickname for Stoke Newington in London. I
didn’t know that. Big changes ahead for her and me this year.
Darling daddy, daddy my darling.
You called me darling a lot. Kochany.
Always sad to let you go and when I feel I have found you…
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2020
11th February 2020
Dear Daddy,
So we are into another year!!
The last one, I think…..
Two months have passed since I last wrote to you!
So much has happened. Where to begin?
Well xmas came and went. Very low key this year so I could finish my thesis.
I had to extend yet again….because my supervisor’s feedback only arrived end of
December!! Now am going to submit 31at March this year.
Jean-marc was diagnosed with prostrate cancer and had his prostrate removed.
The family house is about to be sold.
I went to Thessaloniki in Greece, for 4 days. Met an artist there and we did a DiY art
research residency….explored the city, visited a refugee camp, looked into the squatters
scene which actively support and provide shelter for migrants, visited some art galleries.
Attempted to create a post human organism! With this artist and new friend I have been
engaging with new philosophers who are writing about the non-human, intersectionality
between genders, species, and technology. Also the dark turn of fascism and acceleration
towards alternative right destruction and chaos which is called accelerationism.
All stuff to continue with after the PhD!!
Boris Johnson won the general election and we now have a conservative government
again.
We left the EU on 31st January!!
Nationalism and fascism is on the rise.
Greta Thunberg has become the spearhead of a movement challenging the powers that be.
We have to change our global polices on climate if we want to save the planet.
All this is affecting the way I sense the world, the way I look at my research as it stands
now!
I realise I have been romanticising you rather. You were amazing and loving and so
romantic in words and deeds. Yet you survived despair, inhumane cruelty, loss of faith. I
still have no idea what got you through?
A sheer will to survive? Pine trees and the sky? A split second when you were able to feel
alive and overcome death?
I feel I have been living in a dream.
A dream of my loving father.
Somehow it feels disingenuous when I am confronted with the hell that is also happening
every second too.
How long is a split second? Is the split between life and death?
I love you so much. I just feel it. Is this the drive that you passed onto me?
I love my daughters so much too. Yet out of sight they are out of mind. Well, in a split
second, and then they are back again.
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Darling daddy, something is happening here and it’s hard to put into words. Maybe it is
connected to the fact I will have to experience your death again.
Let you go.
I will write again in the light of day.
Now it is the dark of night.
Time to sleep….again.
Janinka who no longer feels like she is 5 or 8 or even 58….
Mind rambling….
Ja che koham!
p.s. I had acupuncture for the first time in my life and it seems to have cured the recent
recurring back pain I described recently . A needle was placed in the trapped nerve and
wooosh. I felt a release. Was amazing. Yet I am also glad I lived in pain for a year and a
half and allowed my herniated disk to heal slowly too. Mastering the pain put me in
connection with an inner strength. Or developed an inner strength. Thinking of Alix
suddenly, fighting death. Also so strong. She didn’t make it. I did. This time.
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Appendix 3
Scripts

1. Margarita X v Secretary of State

2. Mustafa Y v Secretary of State
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1. Margarita X v Secretary of State
Interview with Margarita X
Outline narrative
Knock on table and say “come in”…look around the room…knock again…
As Kafka says: a distracted knock on the door can mark the start of uncontrollable
trials….and the most innocent gesture or the smallest forgetfulness can have the most
extreme consequences…..
[choose a woman] Would you please sit down…
So …[put on glasses]…Today is 14th September 2019
Look at her and smile…Hello….[look at notes]… Margarita.
So, you have just come into this country and you would like to stay?
Well I am sure you would all like to stay, because England is a great country..
The freedom we have here, the support compared to countries like…where do you come
from?...[look at paper…] Ecuador…aha!..so you came from Ecuador and it says here you
are escaping from prostitution.
We are now going to go through your case step by step and look at your statement.
Your name is Margarita, you are a citizen of Ecuador, and you are 19 years old.
You arrived in the UK 2 weeks ago, and applied for asylum.
You claim that you fled Ecuador due to adverse attentions of a mafia gang in your home
town of Quito.
You were beaten and forced into prostitution very much against your will!
[Fact: In Ecuador, prostitution is legal for persons over 18 as long as the businesses are
registered with the government and follow heath regulations. But trafficking in persons for
prostitution is a problem…
In refugee law this woman has to prove she is suffering persecution in her home country. If
she belongs to a particular persecuted social group and is moved to another place, this
could be defined as human trafficking. So this woman has to prove she was forced into
prostitution]
When one of the gang members assaulted you and raped you, you gathered up enough
courage to go to the police. At the police station the desk sergeant registered your
complaint and said that the matter would be investigated. However, on leaving the station
you recognized a man whom you knew to be a gang member, wearing a police uniform
and getting out of a police car and chatting to other police officers.
You could not be certain, but you thought that the man recognized you in turn.
That day you went to your maternal grandmother’s [rather than your own] home.
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[Fact: An overwhelming amount of women seeking asylum have experienced sexual
violence. However, if there is no documentary proof to back up the claims this will be
assessed on markers of credibility:
1] Inconsistency: does the story change?
2] Demeanour: quote: “Why did you smile when you said you were raped?”
3] Objective evidence: Is there an official government program existing in Ecuador to deal
with corruption in the police force?
Second fact: If an individual can seek protection in their own country, then there is no
obligation to offer them refuge in another.]
The next day, you received an anonymous telephone call from a man who threatened to
kill you! So, over the next week you sold your car and some other possessions, borrowed
some money from your grandmother, and raised enough money to buy an Argentinean
passport, with your photo in place but in another’s name.
You bought air tickets to the UK on a BA flight, which stopped at Madrid for refueling and
without you needing to get off the place.
[Fact: So this woman was in transit on a British plane. So was there a reasonable
opportunity for her to apply for asylum in Spain? If so, according to the Dublin
Convention, now the Dublin regulation, she would be returned to Spain and she also has
the risk of being returned to Ecuador as those being transferred under Dublin are not
always able to access an asylum procedure. This puts people at risk of being returned to
persecution.]
You arrived in London, to join a distant relative, and initially tried to enter as a visiting
Argentinian citizen.
But only when the immigration officer became suspicious and thought your passport
looked forged, did you claim asylum as an Ecuadorian citizen in your own name! Only
then did you produce your identity documents.
[Fact: In refugee law we have a credibility issue here because she used another name.
Why didn’t she declare herself immediately? Under the credibility criteria she will have to
prove that she was forced to lie, and not prepared to lie, otherwise her claim will be
rejected]
So, Margarita, I think. we will have to start again.
[Look at her and smile:] How can I help you?
You have just come into this country and you would like to stay?
Well I am sure you would all like to stay, because England is a great country..
END OF INTERVIEW
375

We will now watch a film of margarita speaking.
Film Script.
Filmic margarita speaking [FM] and Live Artist Margarita [LAM] repeating her words but
shifting the pronouns.
[FM] “Margarita is a fictional woman, she is not a real person, but she could be.”
[LAM] I am not a fictional case study… but I could be…
[FM] “What do I have to do to prove I have been forced into prostitution?”
[LAM] What does SHE have to do to prove that SHE was forced into prostitution?
[FM] “Why do I have to go through this legal process?”
[LAM] Why does SHE have to go through this legal process?
[FM]] “Do you want to see the scars? Do you want me to expose myself?”
[LAM] Do I WANT to see her scars? Do I WANT HER to expose herself?
[FM] “Cut!”
[LAM] I can’t hear her knocking!

[Silence]
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2. Mustafa Y v Secretary of State

Two semi-circles of chairs close to court set.
Judges bench of 3 chairs
Long Table with 4 chairs
Mics on tables…
Projected images back and front wall
Mic on a boom
[atmosphere waiting, nods and greetings]
Welcome
Welcome people as the Clark and ask them if here to observe the court hearing and to sit
on chairs. Mobiles OFF.
Ushers: guide people to sit in first five rows and close to the court.
If someone does not wish to be in the film then they need to sit in the 6th row and
behind….
When everyone entered and seated announce:
Welcome to the Upper Tribunal Immigration and asylum chamber in Brighton.
In today’s session we will hear the appeal of a Palestinian Asylum Seeker Mustafa Y who
has yet to arrive!
Warm-up
* Film Cameras:
(The mediated image can be a life line and itself an act or resistance) [Pause]
If there is anyone here who does not wish to be in this film, please sit in the back rows of
the court.
*I’m curious, while we are waiting, how many people here have been to an Upper Tribunal
Court? Did you know that all trials are open to the public, and the presence of people
attending the court has been known to influence the judge’s decision?
*I will be asking people to participate in this trial.
However, if you do NOT wish to participate, please put your hand up now so I can see
who you are!
*while we are waiting for Mustafa and the judges to arrive why don’t you to turn to
people on either side of you and introduce yourselves and have a chat!
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Ask someone to be the Clark in the hearing.
Knock on the table. Announce: “LORDS!”
Please stand for The Judges.
Please be seated.
THE JUDGES [announce]
The judges consist of a Three Judge Bench.
This appeal was originally going to taking place before two conservatives judges, so the
Home Office felt it would have had an excellent chance of winning this case.
3 days before the hearing one of the Conservative Judges had to step down from that
Bench as she was needed elsewhere. The new Judge who took her place was a liberal
Judge. So now the appeal was going to take place before two liberal judges. Mustafa’s’s
Lawyer felt he had an excellent chance of winning the case.
The morning of the hearing, the Home Office counsel "conceded" the appeal, which
legally means they suddenly agreed Mustafa Y should be considered for asylum. This
meant there would be no appeal,
So the hearing was suddenly cancelled! The Bench was furious. The Lawyer defending
Mustafa was in no doubt that the Home Office did this because it feared that the new reconstituted Bench would support Mustafa’s claim and grant him asylum, thereby setting a
dangerous precedent.
As a result Mustafa A had to have a re-hearing.
This is what is taking place today.
Please can we have a new Judge to sit in the Chair.
Any Volunteers?
Thanks you.
We also need a 2nd and 3rd judge.

THE BENCH [announce]
(From this chaos something will emerge) [hand on the bench]
Thank you so much, your lordships.
[stand opposite judges and announce]
THE ASYLUM SEEKER
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In legal terms is called The Appellant.
This is Mustafa Y.
I must apologize, your lady and lordships, I do hope he will arrive soon!
If the Appellant’s English is not good, he can request a translator to sits next to him.
Is there anyone who speaks Arabic here today?
Would you be so kind and sit on this chair, just in case we need you?
(People are making references to the 2nd World War and the way the Germans are
responding, and the British are not!)
THE SECRETARY OF THE STATE, [The Rt Honorable Theresa May, MP]
represented by THE HOME OFFICE
In legal terms the opposition is called The Respondent.
Need a volunteer who will be happy to read from the skeleton aloud.
Is there anyone who would like to sit in this chair?
(We are campaigning, we are fearful of our Island being invaded.) [hand on secy’s
shoulder]
[stand on RHS of judges]
THE REFUGEE LAWYER
Sit in the chair as lawyer.
(When I witness I feel a lump in my throat suppressed)
confessional
LAWYER to Judges.
Put on glasses, look at papers, cough and BEGIN! New impetus.
I must apologize again for the delay your Ladyship.
Have you received the Skeleton of the Case?
Oh, you should have done, but it’s not a problem as I have copies here with me.
I will give you a minute to have a quick look through.
You should have four copies, numbered 1-4.
(I want to go to Lesbos and help people off the boats)
While waiting chat to the Home Office Lawyer.
Shall I now proceed your lord/ladyships?
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I will begin the case by describing The Appellant’s immigration History.
This can be found in document 1, page 2, paragraph 6.
[read] The Appellant is a Palestinian formerly resident in Lebanon.
He possesses a Lebanese Travel document that confirms his Palestinian nationality and
allows him to exit and enter Lebanon.
[inform own words] I have to stress, your honour, that although it is recognized that
Palestine is commonly used to describe a part of the Middle East and the authorities in
place there, it is not a State recognized by International Law, so the appellant is legally
stateless.
However, although the appellant was born and grew up in refugee camps in Lebanon he
does have a registration document saying that his family originated from Gaza.
May I request permission, your ladyship, to turn my back on you for a moment?
(Palestinian, no home) [sympathy, look into the camera]
Thank-you your ladyship.
The following is in document 4, page 2.
The Appellant first came to the United Kingdom in 2001.
As a justification for his first application as a refugee he described how he had lived in
very difficult material circumstances in Lebanon, in the Naher –El Bared Refugee camp.
Outside the camp he worked as a bookkeeper for a company dealing with glass-fitting, but
the pay was low so he was unable to support himself or his family. He explained that the
Palestinians have extremely limited rights in Lebanon, and although they can work outside
of the camp his work was neither legal nor was it registered. Palestinians cannot own
property in Lebanon. The UNRWA does not offer adequate support for the Palestinians
living there either, for example when the appellant was seriously ill he only treated with
pain-killers.

[reflective] (Empathy can function as a kind of violence. A reassuring and voyeuristic
cultural tourism that obscures the structure of social discrimination and power
imbalances) [PAUSE]
To remind your lord/ladyships, The UNRWA is a United Nations Relief and Works
Agency set up in 1949 in order to offer assistance and support for Palestinians forced to
leave their homes and now living in the West Bank, the Gaza Strip, and Lebanon, Syria,
Jordan.
Its mission is to help Palestinian refugees fulfil their full human potential.
(The UNRWA is funded almost entirely by voluntary contributions, and Saudi
Arabia is its 3rd largest overall donor) [PAUSE]
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Since the appellant could NOT find work in any camp, he was forced to start engaging in
the illegal trade of alcoholic drinks. He ran a food shop where he sold pastries and sweets
as well as alcohol, illegally.
Men from a radial Islamic group turned up at the shop one day, set it on fire, and
threatened to kill the appellant. This is what he heard from his sister since he was outside
the camp at the time, and he decided not to not return to the camp and left the country
instead.
(No borders) [PAUSE]

As explained in document 4 page 2 of the skeleton, your honours, after presenting his case,
my esteemed colleague, the Secretary of State, rejected his application and he was forced
to return to Lebanon.
The justification for the decision was the following:
1] The Appellant was aware that by selling alcohol he was pursuing an activity that was
banned by Islam.
His action for this reason fell into the category of a voluntarily shouldered risk, meaning
he himself had created the threat from the radical organization that threatened to burn down
his home.
Secondly, he would have had the opportunity to move to another refugee camp too.
Therefore, The Appellant’s claim that he had to flee as a result of well-founded fear of
persecution as contained in the Geneva Convention was dismissed.
(The Dublin convention was dropped during the so- called crisis) [PAUSE]
The Outcome of this case, your lord/ladyship, was that The Appellant left the country
reluctantly in 2004, returning to Lebanon under the Assisted Voluntary Return scheme.
Again to remind your ladyship, this is a scheme that assists asylum seekers and illegal
immigrants to return to their home country. Your flight is paid, travel documents arranged,
and you are entitled to claim up to £1500.
(But you all know this) I’m speaking to the converted! [PAUSE}

Your lordships, the following refers to document 2 page 3 of the skeleton: para 7&8
In 2007 The appellant returned to UK a second time and has been living here now for 8
years.
He presented submission for asylum in 2008, 2009, 2010, all which were rejected,
He Appealed in 2011, 2012, 2013
NB During this period of 8 years he applied twice for Assisted Voluntary Return to
Lebanon, but now he says he no longer wishes to go back there.
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Today is his FIFTH appeal.
(how do you feel Mustafa? Tell me, you are in the UK, you are alone, tell me…)
We are now going to hear from my learned friend, The Secretary of State, who will read
from the transcript of The Appellant’s new claim for asylum.
The appellant has requested that his appeal is translated into arabic.
My learned colleague will pause after each sentence, so that the translator has time to
translate. The translator will listen to the words, and then translate.
May I request, your ladyship, that my esteemed colleague please stands for the reading?
HOME OFFICE SCRIPT simultaneously translated
So Mustafa, you now claim that after your return to Lebanon, your sister’s son was
kidnapped in April 2004 by Islamic militant group Fatah al Islam. (pause for translator)
You returned to the Naher al -Bared refugee camp in Lebanon and tried to find your son by
infiltrating the organization.
[pause for translatro]
As a result of a close association with the militant group you were able to identify a secret
tunnel. [pause for translator]
You passed the information to the Lebanese Army.
[pause for translator]
An attack was carried out in May 2007 by the Lebanese Army in which six militants were
killed. [pause for translator]
After the attack you sought refuge with the Lebanese Army.
[pause for translator]
You believe the militants can correctly identify you as an informant and for this reason
your life would be at risk if you returned to Lebanon.
[pause for translator]
Lawyer stands and says thank you and then sits. Pause and look through the papers.
Before we consider this fresh new appeal, I thought it would be useful for her Ladyship to
be reminded of the reasons that the Appellant’s previous appeals were turned down. This is
extensively explained in Document 3 of the skeleton of the case. To summarize:
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Firstly as a person protected by the UNRWA The Appellant cannot claim to be a refugee
as he has their protection and he voluntarily left their area of operations. This refers to
Article 1D in The Convention.
Secondly, The Appellant’s claim that he had no protection in Lebanon and his position is
different to other Palestinians living there because he was an informer was considered
NOT credible because why did he apply on two occasions for Assisted Voluntary Return if
he was in fear of persecution on his return?
Therefore the court decided that The Appellant could safely return to Lebanon.
Your ladyship, if I may, I would like to submit the following new evidence for this
appeal today.
If you turn to document 4, page 12.
A development over the past year has been the civil war in Syria and the appearance of a
flood of several hundreds of thousand of Syrian refugees in the refugee camps in Lebanon,
making it virtually impossible to secure the most basic needs.
(When I see these images….) [take time to see images]
Also, your ladyship, on the basis of information obtained on the country of Lebanon,
[page 13 of the skeleton] the Palestinians living outside the camps are regularly exposed to
harassment and humiliation from various military forces, and abuse, arrests without
justification and torture are constant.
Therefore my submission is that The Appellant should NOT be returned to Lebanon.
[remove glasses, put down papers, stand up and walk to back of the chair]
LORDS! Can everyone please stand.
The judges may now return to their original seats.
when the judge/audience sit you say
You may all sit!
Thank Secretary of state and translator. You may also return to your original seats
Can the clark and volunteers help to remove the table and chairs out of court. [keep one
chair!]
Interactive Bit
*Next part People sitting in the front seats, you have the privilege of being allowed to talk
about what you have seen and heard in this court hearing today, and then together decide
what you think will or should happen to Mustafa.
I will not be taking part in this discussion; you will be able to ask me questions later!
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I would like a volunteer to sit in this chair and facilitate the discussion.
The person needs to make sure the discussion focuses on the Court case and that people to
do not speak too long and that everyone’s voice is heard.
*People sitting behind, you are not allowed to intervene. You can only listen to the
discussion. When it is finished however, you will be required to report back to those who
were talking what you observed in the discussion and may also add your own thoughts
about the case.
*[set timer clock on phone]5 minutes for discussion, 5 minutes to come to a decision.
[instructions on cards for facilitator and participants]
We will end todays hearing with the outcome of the real case of Mustafa Y.
[Read lawyers email]
EMAIL FROM MUSTAFA’S LAWYER DATED
THURSDAY 8 OCT 2015
As a stateless person habitually resident in Lebanon, there is no question but that Mustafa
is entitled to international protection. However, because he has an UNRWA family
registration issued in Gaza, the Home Office have made directions for his removal to Gaza
as a safe third country.
Get your head wrapped round that. It takes most people a while. The Gaza Strip as a third
safe country. Satire is dead.

THAT IS THE END OF THIS TRIBUNAL APPEAL
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Appendix 4
Supporting documentation for interventions

A. Margarita X
i) Counterpoint Arts festival: a sample of completed feedback forms.
ii) University of Westminster
- transcript of information written on all the completed feed back forms
-transcript of sound recording of the intervention
-sample of feedback forms

B. Mustafa Y
i) Emails communication between Janina Moninska and Joe Bryce
ii) Legal documents used to create the Live Art script

C. Jabal al-Baba
i) Demolition Orders
ii) Supreme Court Letter to lawyer Schlomo Lekker
iii) Open Letter written to the UN
iv) Map of Eviction order
v) Live artists field notes
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A. Margarita X
i) Counterpoint Arts festival: a sample of completed feedback forms
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A. Margarita X
ii) University of Westminster
-Transcript of information written on all the completed feed back forms.
[A] Helen lambert [RL]
Post-Interview Form
1. Slightly uncomfortable: why wasn’t Margarita given a chance to explain?
2. The short video was really interesting, Margarita alone, against the state, the large
bureaucracy, why indeed can’t people simply have more feeling? What are borders,
why have them, what purpose do they fulfil?
3. I teach IERL [International and European Refugee Law?]
4a. Yes, from a personal level.
4b. A little bit. I enjoyed references made to the Dublin Regulations.
5. I would have liked to see more of the interview, to hear more about why she
decided to flee, her desperate situation, her hopes.
6. Yes, but something is missing and I’m not too sure what. I wonder if basing the
interview on a real story. Refugee Law, decision-making process, is mainly based on
facts. Perhaps more facts should have been considered. The issue of human
trafficking is not really a refugee law issue, so I found it distracting. I would perhaps
have concentrated more on the feeling of fear and/or the state and its anonymous
bureaucratic machinery.
[B] Female, Romanian, 20+ years old
Pre-Interview Form
2. No body’s responsibility?
3. No real knowledge of the procedure, some knowledge of refugee law, and a lot of
imagination.
Post-Interview Form
1. It made me uncomfortable and helpless at the thought of Margarita’s loneliness in
front of the system.
2. The end, when the HO official tells her that they would need to start again.
3. I would call it more like brief encounters within my H Rights studies across the
years.
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4a. Kafkaesque
4b. I believe it is one of the most black and riddles with Kafkaesque legality.
5. I am sure it will stay with me for a long time. It is essential to try to bring the
humanity of the refugees into the foreground, her smile when she says she has been
raped.
6. Yes absolutely,see my last sentence above. Art can speak to us on levels that we
cannot touch in a usual classroom, as gifted as the teacher may be. It is also essential
for HO civil servants, lawyers, and law students to be exposed to the rawness of the
refugee CONDITION.
[C] Female, 24, Greece, 6 months in the UK
Pre-Interview Form
1. A person who is forced to leave his/her own country in search of a better life,
opportunities or in search of the life itself.
War, victims of war, exile, deportation, nostalgia, fear of the unknown, loneliness,
family, memories, political coup, ruled by external factors, access to the basics and
necessary, no future.
2a. not much/not at all unfortunately.
Post-Interview Form
1. Curious about the story of Margarita,. Interested in what the law demands from
refugee. Sorry for Margarita. A bit guilty that we let people go through such
situations in order to achieve the basics that for us is for granted.
2. The answers of M in the interview and the introduction with the knock on the door
under the quote of Kafka’s trial.
3] No
4a. It's a tough situation from both a procedural and an emotional perspective
4b. In terms of law, law as always sets a high threshold when it comes to “humanity”
and refugees. The more evidence one has to prove the further “help” seems.
5. It was a new experience for me, the first one on refugee issue. I have always
thought refugee is a sensitive issue that needs further consideration in terms of policy
and law making. The performance gave me a memory that I will never forget.
6. It could be! If people had their eyes kept open and focused on art and its potential
in shaping ethics, behaviours and culture. However, there is still a road ahead, in
particular in the policy and law making lobbies for art to actively intervene and
influence. Politics is strong, stronger unfortunately than art. Hopefully one day art
intervention will succeed a lot more!
[D] Female, 22 years, Swiss nationality, in the UK since September (7 months)
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Pre-Interview Form
1. The 1951 German Convention. Well-founded fear of being persecuted on five
grounds.
2. Good knowledge. I followed a LLM class on refugee Law.
Post-Interview Form
1. I felt sorry for that woman
2. The last part because it was more concrete than the rest and we could take her
place for a moment.
3. Yes, IERL with Hélene Lambert
4a. I did not know that the element of credibility was so important in the asylum
procedure, and that the refugees can feel humiliated at this point.
4b. Refugee law should be improved with regards to this element of credibility since
I imagine that a lot of asylum seekers are lying at the border in order to increase their
chance to enter in the country. On the other hand I understand that the country itself
needs to control the immigration, and needs proof that the asylum seeker has indeed
a well-founded fear of being persecuted.
5. I think it had a small impact in the sense that I have never seen a documentary or a
concrete situation on this topic. I am more able to realize the consequences and
feelings of the asylum seekers.
6. I would say that it would be more interesting and deep to take a real story so that
people can see that this already happened and this is not a simple scenario.
It should be longer and with more emotions.
[E] GW: female, 23, Ghana. I’ve been in the UK for 8 months
Pre-Interview Form
2. Being a refugee for me means a person who leaves his own country of origin to go
to another country because of war or a conflict in his own country or because hi is
persecuted for his beliefs that could be political or religious.
3] Not much
Post-Interview Form
1. I found the intervention very interesting and touching. It really opened my eyes
and understanding of the experience of being a refugee.
2. The part I found engaging was when the officer was talking to Margarita narrating
her story and asking her to prove the rape. I think will be frustrating for Margarita
listening and remembering what happened to her and having to prove everything.
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3. No
4a. The situation of being a refugee is not easy because of the constant feeling of
uncertainty and fear you could go back to your home land where you are persecuted.
5. Yes
6. Yes because it helps you understand what it means to be a refugee in practice and
how institutions deal with this issue.
[F] GrW: age 27, female, Greece, 6 months in UK
Pre-Interview Form
1. Forced migrant, asylum seeker in a foreign country, difficult circumstances of
survival in refugee camps, fear of persecution or risk of life back in the country of
origin, 1951 convention on refugees.
2. I think I have a basic knowledge about the asylum procedure and refugee law, but
before taking the class I hardly knew some things.
Post-Interview Form
1. Sad about the persons like Margarita that really have a fear of persecution if
returns back to their country of origin, as they have to face a difficult legal process in
order to gain state protection.
2. The part of the video, which shows how this woman feels.
3. Yes, international and European Refugee Law [IERL] with Helene Lambert .
4a. Being a refugee is extremely difficult situation for the persons that are forced to
be through it, as it affects their personality and their dignity as persons in general.
4b. Refugee law tries to satisfy both the interests of states and individuals, which
many times can be difficult to be balanced. Some provisions prove to have a high
threshold for asylum seekers and others offer a real protection. However,
improvement could be possible in order to help the persons that really need
protection and on the other hand, protects the interests of the state.
5. Yes, because meeting an actual ( or fictional) refugee or asylum seeker and
hearing his/her point of view and understanding his/her feelings is very interesting
and can affect the way we see the law procedures.
6. Yes I think that this art intervention could be a valid mythology for influencing
refugee law, as it would be helpful to understand how it really feels to be a refugee
and what are the problems in refugee law at the moment.
[G] female, 24, country of origin: France, 2 years in the UK
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Pre-Interview Form
2. Very little knowledge. I never studied human rights law apart from in the context
of human rights module.
Post-Interview Form
1. At first interested, the 2nd part made me feel a little uncomfortable when we
realize that Margarita is a fictive case but that could be a real one.
2. The video at the end. Because it asks questions of what we have to do to change
the situation.
3. No
4a. No more that I already know>>oppression, corruption, manipulation, isolation,
frustration, lack of comprehension from the others.
4b. Some
5. Not really. Even though I liked the intervention and I found it very interesting I
don’t think it had a real impact on the way I see refugee law. It just confirmed what I
already thought.
6. No. I think art can help people to change their own point of view, or to see the
world in a different way, But I don't’ think governments and countries in general can
be dictated by art.
That is too subjective to have only one interpretation applicable by governments. Art
can be seen different by each person. In this sense, law can’t be changed by art, in
my opinion.
[H] IW: female 33, lived in UK for 5 years
Pre-Interview Form
1. (Describes legal facts, quite informed). However in the host country they might
expose themselves to many things, such as loosing their identity, culture shock,
social exclusion, depression, starting life all over again.
2. Asylum procedure is a long process from the time the asylum seeker seeks asylum
to the time when they gain the status of a refugee.
Post-Interview Form
1. The intervention have made me to look at both way the refugee might have a true
and genuine will founded fear, on the other hand, the refugees might not have it, and
they may just escape for finding a better life.
2. The video part, as it showed the true image of asylum seekers situation. When they
wait for their claim to be processed and how they might get depressed and anxious.
3. Yes, IERU with Helene Lambert
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4a. Being a refugee is very frustrating situation, some times even when you have a
well founded fear,, the asylum seeker became nervous and appears to be pretending.
4b. The refugee law is a group of rules that regulate the refugee, and protect them.
5. As I mentioned yes, because if the refugee is really escaping persecution and has a
fear in the country of origin, yes the international community are under obligation to
provide protection. However, the interview when she said why they do not let me to
join my family showed that she might probably be pretending.
6. Ues I think so, because the video can show the true image of the psychological
situation of the asylum seeker.
[I] TW, female, 31, Turkey, since September (nearly 7 months)
(She had studied an 11 week module on refugee law so was very informed)
Post-Interview Form
1. It was touching. It was about an application of a young Ecuador girl who has well
founded fear of persecution based on membership to a particular social group. She is
forced to be a prostitute. As a woman I really feel the hopelessness of her.
2. The part when the camera turns to Margarita and she tries to explain her situation
telling that “she is lonely she just want to join her family, is it required to show her
scars?”
3. I studied IERL. (She then describes all she learnt)
4a. The process they have faced and the fear of persecution they have, shows us how
vulnerable they are…so it is difficult to seek asylum from a country where you have
no bonds…
4b. The regulation under Dublin regulation …
5. It was helpful….we learn the case law and theory but I have not faced any live
practice of refugee. So it provided you with the information how refugee feels, how
much help do they really need.
6. Yes. It is a good way arising public awareness on the vulnerableness of refugees
and provide people who are taking part in the assessment of asylum application with
the information. The vulnerability of refugees should be taken into account while
assessing their credibility.
[J] SM, 35, male, Syria, living in the UK 3 years and 6 months
Post-Interview Form
Many cases and articles
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Post-Interview Form
1. I really felt sorry about Margarita as it was really difficult for her to prove her
case. Similarly, there are many cases like her case, where the asylum seeker cannot
show proof of his/her case.
2. When margarita was told that she might be return back to Spain or her home
country.
Returning her to her home country means that returning her to suffer more and
more.
3. IEUL
4a. The asylum seeker has to show proof to be accepted as a refugee.
4b. RL doesn't always take into account some people who are indeed suffering in
their counties.
5. Sure it does. This case and similar cases might affect on the RL to take account
those cases where it is difficult to show proof.
6. Yes it does.
[K] CM, 23, male, Cyprus, 6 months
Pre-Interview Form
Limited knowledge of asylum procedure and RL
Post-Interview Form
1. It made me feel the situation and circumstances that a refugee finds him or herself
while trying to enter a country or to stay in that country/.
2. The performance on the video was the most engaging part
3. NO
4a. It is unclear and inconsistent whether s/he can stay or will be sent back to a
dangerous situation..
4b. It has given additional insight on behalf of the refugee but not on the state…..I
think the refugee law concerns more the authority of states instead of refugees.
5. It created another thought in my mind that the situation and circumstances of
refugees should be taken into account.
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A. Margarita X
ii) University of Westminster
-Transcript of sound recording of the intervention 25th March 2014.
MA law students: session on Refugee law
This is an incomplete transcript of the recorded event.
The recorder cut off halfway through the performance, so it was only partially
recorded. [00.00-7.26] It was then resumed during the post performance discussion.
The post performance record here consists of a summary of some of what was
discussed, with selected transcripts that were considered relevant to this Margarita
intervention and used in the analysis.
Transcript 00 .00- 7.26
Janina: Welcome to this interview.
Before we start good to get to know a little bit more about each other.
What countries do you come from?
[Janina points to the participants and we hear a list countries being named: France
Switzerland, Greece, Greece, Turkey, Iraq, Italy, Syria, France, Romania, Ghana and
Cyprus]
So who here has a visa?
Woman: I ‘used to’ as a Romanian before I joined the EU.
[Someone is heard entering the room]
Janina: Excuse me? Why are you here? Have you come for the interview? Well you
are late. (Deliberately hostile tone) I could ask you to leave but feeling in a good
mood today, so if you would like to leave your bags over there you can come and
join us.
Woman: I am Turkish, and I have a visa and came with a funded program, so no
problem, but my mother had to show a certain amount of money to show person has
not come permanently. I had a baby, and they didn’t allow her to come here because
we did not have the money.
Janina: Sounds difficult!
Turkish woman: Yes and maybe because there has been too many immigrants
coming here, to UK or EU, that why they are hesitating to take people because they
are coming temporarily but then staying permanently.
Janina: Too many, do you think there are too many immigrants coming to the UK?
Syrian Man: I don't think so, if you compare the UK with other European counties.
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Cyprian man: I believe that after 2000 years and after Eastern countries entered
into the European Union there were lots of workers coming into the European union
and I think that’s one reason why they make it more strict as they take the job of the
UK workers because they are competitive
Janina: so there’s fear of people coming and taking jobs, that’s why?
Cyprian man: Yes.
Janina: Anything else anyone wants to say?
Iraqi woman: I just want to say the EU and American countries, they ask people to
come to their country, because in 1996 they asked for 6000 people in my country to
go to the US, but on the other hand, when the refugee come to the country they
complain, I don't get, don’t know why..
Janina: so they invite people to come and work but if they come as refugees they
complain…
Iraqi Woman: yes!
Syrian Man: I think it is because they choose people who have a high certificate,
young people, not to get 40, for example..Isha..there are some points actually..
Iraqi Woman: No no..[Interjecting strongly] there was an organization called KLA
in my country, they were all very very educated….[ recorder cut off!]
Post performance responses
Janina to Woman 1 who had embodied Margarita: How did it feel for you to be in
the chair?
Woman 1: I wanted to say something, I wanted to intervene. I wanted to say
something about the reason why she lied was because she was afraid.
Janina: You were frustrated because you were not allowed to speak?
Woman 1: yes of course.
Discussion about why I did not use a ‘real’ case study
Woman 2: if you had interviewed a ‘real ‘ person it would have made it more
‘authentic’.
Janina: If you use a real story it does not become theirs anymore, it's a delicate,
tricky issue in work about refugees.
Woman 2: If I am told what I am going to see is a real story it engages me more!
Janina: But I deliberately let people believe it is a real case study until they see the
film: could be real, could be you.
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[This leads to a debate on whether to use a real person or not: A man goes into a lengthy
description of how film has a psychological impact … and then suggests I should use more
real interviews as this would have more impact for him.]
Woman 3: [11.57] I don't think it is necessary to use a real person: share my
experience of seeing a video interviewing real woman refugees. This woman, she
was raped several times in a detention centre by the police officers. There are two
people listening and she is trying to tell her story and its touching but this is more
touching for me because it’s a human alone in a room, she explains herself, but there
is no body listening, I feel her loneliness than the real story, first part when she is
telling her story to the officer it is touching, but the film is more touching because
she is alone in the room trying to explain herself but there is no body, so I feel her
loneliness more than the real story.
Woman 4: Maybe think of ‘the other side” I was wondering if you had interviewed
immigration people, consider a similar performance FOR immigration people, you
can get a lot of technicality out of them, but also I think there is a chance that
although you cant help being touched, life and law and rules will take over once they
are back in the office. But I think you can still have a chance to do something.
Also you talking in parallel as opposed to just putting the film it made me think to
precisely the questions Margarita was asking herself: should I put myself bare,
naked, metaphorically in words, for them now, as well as the official aspect, because
sometimes as humans we can ask that because we have to keep the rules but we also
wonder, should I pursue it there and ask for the details or not? Meaning the ethics of
how far do you need to go?
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A. Margarita X
ii) University of Westminster
-sample of feedback forms
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B. Mustafa Y
i) Emails communication between Janina Moninska and Joe Bryce
25 JUNE 2015
Dear Janina,
Yes I am busy (especially at the moment) but you are not to read from my
dilatoriness any lack of interest in or commitment to this subject matter. Palestinian
refugees in the country are treated abysmally and I will do a lot, including a lot of
pro bono work, to do what I can to right that.
Apologies, Janina. I've been having a bad week, including losing a deport appeal for
a guy who's been here for 40 years since age 16.
Here are the 2012 and 2013 Upper Tribunal decisions for Mr. Said, and the Inner
House judgment granting leave to appeal. I shall send you some further comments
and documents momentarily.
I add the following commentary.
After the Court of Session granted leave to appeal, the UNHCR entered appearance.
There was the exchange of very full Notes of Argument and we were all ready to
proceed in November. A three Judge Bench was convened, consisting of Lady A in
the chair, sitting with Lord B and Lady C. Lady A and Lord B are generally
perceived to be judicial conservatives and the Home Office will have felt it would
have had an excellent chance of winning a conclusive knock out blow for the Article
1D argument.
About 3 days before the hearing in November last year, Lady A had to step down
from that Bench as she was needed elsewhere. Lord B moved into the Chair and
Lord D took his place. Lord D and Lady C are both considered judicial liberals.
The morning of the hearing, Home Office counsel "conceded" the appeal, in that he
agreed it would go back to the First-tier Tribunal for a full re-hearing. Once the
Secretary of State concedes an appeal, irrespective of how technical the concession
may be, the hearing cannot proceed. The Bench was furious. I am in no doubt that
the Home Office acted as it did because it (probably rightly) feared that the reconstituted Bench would find against it, thereby setting a dangerous precedent.
Mr. Said is yet to have his re-hearing.
Meantime, in another part of the forest, I have been representing a Palestinian
formerly habitually resident in Syria. As a stateless person habitually resident in
Syria, there is no question but that he is entitled to international protection. However,
because he has an UNRWA family registration issued in Gaza, the Home Office
have made directions for his removal to Gaza as a safe third country.
Get your head wrapped round that. It takes most people a while. The Gaza Strip as a
third safe country. Satire is dead.
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We had the hearing before the President of the Immigration and Asylum Chamber,
Judge McCloskey, last month and we await the judgment with baited breath.
Joe
JUNE 2016
(Bryce to Moninska and Moninska to Bryce)
On 8 Jun 2016, at 16:38
Hi Janina,
There is to be a further hearing, as it happens, on 22 June, but that means I am afraid
that I have to stay rather tight lipped. As soon as I am able to speak freely, I shall.
I would love to come to Brighton, I really would, but I have to be realistic about
time. I wish you the very best and I do promise you I shall be in touch.
Joe.
On 9 Jun 2016, at 11:02
Hi Joe,
That's interesting that the hearing is so soon!
Where is it taking place?
Is it possible for me to attend?
Best Janina
Sent from my iPhone
(Bryce to Moninska)
Court of Session. Will just be a hearing on the law but may be quite interesting. It's a
public hearing and I can't stop you coming! The only thing that matters to me is we
keep politics out of it. If you're able and willing to be inconspicuous I can have no
legitimate objection to your attendance.
What do you think?
Sent from my iPhone
On 9 Jun 2016, at 14:26
(Moninska to Bryce)
So it is being held in Edinburgh.
I would really like to attend but will have to consider after looking into costs and
time etc.

425

I would be able and willing to be inconspicuous.
What time is the hearing?
On 9 Jun 2016, at 15:32
(Bryce to Moninska)
All day on the 22nd.
You might be able to book a sleeper each way - saves you from having to pay for
accommodation.
I would make you feel welcome but you'll understand I will be stressed and
preoccupied.
Can I ask that if you do come that you dress conservatively. We are in the Scottish
equivalent to the Court of Appeal before judges who are very senior and are doing
something very difficult.
Sent from my iPhone
On 11 Jun 2016, at 11:31
Dear Joe,
So I have booked the Caledonian Sleeper and arrive in Edinburgh on 22nd at 7.15 am
and return in the evening at 23.40.
I do understand you will be preoccupied and stressed and would like to reassure you
that I will be discrete, inconspicuous and smartly dressed...
I am looking forward to the hearing and also to saying hello to you in person.
I really appreciate all your help and support.
Wishing you a good weekend,
Janina
(Bryce to Moninska)
I look forward to seeing you. It is going to be a very interesting day.
We should meet at 8-ish or thereby. We might breakfast together? The case starts at
10.
Sent from my iPhone
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On 11 Jun 2016, at 11:54
(Moninska to Bryce)
Yes I was planning to find somewhere to breakfast after my arrival so that sounds
good.
See you on the 22nd and hope all the prep goes well...
(Bryce to Moninska)
Prep is done, to tell truth, everything had to be lodged by Wednesday at 4pm.
My plan is to stay myself in Edinburgh the night before the hearing (I live in
Glasgow). I have booked into a city centre hotel and can meet you at Waverley for
7.30. I shall treat you to breakfast.
From about 8.30 I'll be off to get changed and to get ready, but I shall let you borrow
a copy of the papers, which are anyway in the public domain.
See you then.
Sent from my iPhone
31 AUGUST 2016
14:46
To: Joseph Bryce
Subject: Re: Palestinian Court Hearing
Hi Joe,
Hope all is well!
I was wondering if you have received the decision of the court hearing?
Best wishes
Janina
14:47 (Bryce to Moninska)
No, which gives some ground for a smidgeon of hope.
I had another Palestinian case a couple of weeks ago that went much, much better
than Mr. Al-Khatib's.
Do not worry; I'll let you know what happens.
Joe Bryce
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1 MAR 2017
16:00, Janina Moninska
Hey Joe!
So what is the outcome??
Greetings and best wishes
Janina
Sent from my iPhone
(Bryce to Moninska)
Appealing to Supreme Court - time limit is tomorrow- we have Richard Drabble QC.
Don't know whether they'll give us permission.
Sent from my iPhone
2ND MAY 2018
Title of email: Has the Palestinian asylum seeker returned to GAZA [!] and do I
have permission to cite your name in my thesis??
Hi Joe,
Greeting from Brighton!
I am currently writing up my PhD thesis so was wondering how the case you were
defending has progressed?
Has there been a final outcome??
Also I wanted to ask if it would be ok to reference your name in my thesis?
I would be happy to send it to you [or indeed just send the relevant chapter] before
submitting so you can make sure you are comfortable with the citation of your name.
Also would be interesting for you perhaps, to see how I recreated the case and my
reflections on it. The chapter is supported by film documentation.
However, it won’t be completed for another month.
I do hope all is well with you. I had to have a year suspension as I developed a
herniated lumber disc and acute sciatica due to sitting to long and sitting badly at the
computer, so I lost a whole year of write up.
But am back on track now, and in fact the break has been useful in giving a more
distant perspective and insight.
I look forward to hearing from you
Best wishes
Janina
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(Bryce to Moninska)
The guy who’d been in Lebanon has got full refugee status and his wife joined him
under refugee family reunion. I got his appeal into the Glasgow tribunal in summer
2016 and won.
The guy who faced safe third country return to Gaza has a fresh claim with the
Home Office, which UNHCR are supporting. I am quietly optimistic.
Sent from my iPhone
(Moninska to Bryce)
Congrats Joe. That’s great news re guy from Lebanon and am pleased to hear that
your are quietly optimistic about second case!
(Bryce to Moninska)
Joe: Also flattered to be named.
(Moninska to Bryce)
Janina: Great! Thank you….
Hello again Joe!
I was just wondering if the success of your two cases mentioned below are actually
creating a precedent re Article 1D in the UK?
(Bryce to Moninska)
Lady Clark’s permission grant from January 2014 is on the Court of Session website
and I believe has been cited, although the convention is that permission grants should
not be cited for authority. The subsequent stages are not reported, because the
ultimate appeal was formally conceded, resulting in it going back to the FTT, and the
appeal was allowed but under Article 1A, not 1D.
The other case was argued under Article 15(c) of the Qualification Directive,
because he was formerly resident in a refugee camp in Syria. We are now proceeding
under 1D but it will be a while before we get any decision and when we do I will tell
you.
Best Wishes
Joe
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B. Mustafa

ii) Legal documents used to create the Live Art script
Mostofa Abel El Karem El Kott precedent case
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Karem El Kott page 1
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Karem El Kott page 2
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Karem El Kott page 3
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Karem El Kott page 4
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Karem El Kott page 5
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Karem El Kott page 10
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Karem El Kott page 11
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Karem El Kott page 12
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Mr Ibrahim Said case
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Ibrahim Said Page 1
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Ibrahim Said Page 2
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Ibrahim Said Page 3
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Ibrahim Said Page 4
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Ibrahim Said Page 5
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Ibrahim Said Page 12
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Ibrahim Said Page 13
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C. Jabal al-Baba
i) Demolition Orders
Demolition Order 23rd February 2014
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Demolition Orders 18th April 2016
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C. Jabal al-Baba
ii) Supreme Court Letter to lawyer Schlomo Lekker, 6th April 2016
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C. Jabal al-Baba
iii) Open letter to Baroness Catherine Ashton, Vice President of the EU Commission,
21st September 2014
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C. Jabal al-Baba
iv) Map of Eviction order
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C. Jabal al-Baba
v) Live artists field notes, May 2016
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